IN THE CIRCUIT COURT OF COOK COUNTY, [LLINOIS
COUNTY DEPARTMENT, CHﬁNCERY?DIV;PS-IQN@ § '

GMAC Mortgage LLC n/k/a Bank Of America, N.A., )
As trustee for Morgan Stanley Loan Trust 2006- 16AX )
Plaintiff/Counter-Defendant, ) LLLEDK
)
Vs, ) No.: 07 CH 29738
)
RICHARD DANIGGELIS, )
gdﬂdanﬁ&unter-claimant and )
ross-claimant, )
' )
A
Joseph Younes, Mortgage Electronic Reg1stration Systems, )
inc., as nominee for HLB Mortgage, Unknown Heirs and )
legatees fJoseph Younes and unknown owners, ) (b
Defendants/Cross- Defendants )
NI
”au; Shelton, Erika Rhone and Stewart Tltle of Himms )
<o - - Respondents in Dlscovery P )

DEFENDANT RICHARD DANIGGELIS' COMBINED MOTIONS TO :
STRIKE AND DISMISS THE SECOND AMENDED COMPLAINT o

COUNT |
MOTION TO DISMISS PLAINTIFF’S SECOND AMENDED
COMPLAINT PURSUANT-E0-735 ILCS:5/2-619(2)(2)
NOW COMES. Defendant; RICHARD-DANIGGELIS, and putsuant to 735 ILCS 5/2-619

{a)(2) moves this Court to Strike Plaintiff’s Second Ar“'e-zded Complaint. Ir. suppozt of his
rotion Rlchard Danlggells states as follows "

1. Plamtlff filed 1ts Second Amended Complaint as an asmgnee of GMAC Mortgage LLC

2. The orlgmaI mortgagee was M E. R S LInc

3. rlamtlff‘s Second Amended Complamt does not al‘ege anythmg about how GM}W |
obtained any interest in this property, and the assignment from GMAC to LaSalie Basl:
National Association appears invalid on its face.



4. Plaintiff's Second Amended Complaint contains Exhibit “C”, a purported assignment of
mortgage from GMAC to LaSalle' Bank National Association. The purported assignment is
attached to this Motion as Exhibit “A”, This assignment fails to identify the original
mortgagor, it indicates that the moitgage in' qliestion was recorded on August 18, 2006 while
Plaintiff’s Complaint alleges that this same mortgage was recorded on August 16, 2006,

5. Moreover, Plaintiff’s Exhibit “C” indicates that this mortgage was recorded in the county
of Adams, State of Illinois under document number: 0622826139. Plaintiff's Complaint,
however, is based on the mortgage that was recorded in Cook County under document
number: 0622826138. See Exhibit “A” attached to Plaintiff's Second Amended Complaint.

6. In addition, Plaintiff Exhibit “C” indicates that at the time of the execution of this
instrument the assignor did not have legal description of the property allegedly secured by
the mortgage being assigned to LaSalle Bank National Association.

7. Similarly, Plaintiff’s Exhibit “C” indicates that the ‘signing officers’ signed this Exhibit
“C” on November 23, 2009 while the second page of this Exhibit “C” indicates that they
appeared before a Notary Public and supposedly executed this instrument on November 26,
2009, further indicating that this asmgnment is invalid. :

Wherefore Defendant, Richard Daniggelis prays for an order dismissing Plaintiff’s Second
Amended Complaint with prejudice pursuant to 735 ILCS 5/2-619(a)(2) because Plamtlff Bank
of Amerlca, does not have standing to pursue thls action.






COUNT II

MOTION TO STRIKE COUNT II OF PLAINTIFFS SECOND AMENDED
COMPLAINT PURUSANT TO SECTION 735 ILCS 5/2-615

NOW COMES the Defendant, RICHARD DANIGGELIS, and pursuant to 735 ILCS 5/2-615
moves this Court to Strike Count II of Plaintiff’s Second Amended Complaint, In support of his
motion Richard Daniggelis states as follows:

1. In Count II of the Second Amended Complaint Plaintiff is attempting to state a cause of
action against Richard Daniggelis and against Joseph Younes based on subrogation,

2. - Initsrelevant part the 735 ILCS 5/2-403(c) states as follows:

Sec. 2-403 (c) Any action hereafter brought by virtue of the subrogation provision of any
contract or by virtue of subrogation by operation of law- shall be brought either in the
name or for the use of the subrogee; and the subrogee shall in his or her pleading on oath,
or by his or her affidavit if pleading is not required, allege that he or she is the actual
bona fide subrogee and set forth how and when he or she became subrogee. (Source: P.A.
83-707.) :

‘3. In Count II of its Second Amended Complaint Plaintiff fails to allege that it is the actual
bona fide subrogee. Moreover, Count I of Plaintiff’s Second Amended Complaint fails to allege
required details about how and when Plaintiff became a subrogee of Deutsch Bank and Trust,

4, Under Hlinois law, the doctrine of “equitable subrogation” is predicated on the principle
that substantial justice is obtained by allowing one who has indemnified another, pursuant to a
legal obligation, to step into the shoes of the one whose claim or debt has been paid. Natlonal
Union Ins. Co. V. Dowd & Dowd P.C. 2 F. supp. 2d 1013 N.D. I1l. 1998,

5. In Count II of the Second Amended Complaint Plaintiff is attempting to allege a cause of
action based on equitable subrogation. However, Plaintiff fails to allege any facts indicating that

Plaintiff had a legal obligation to pay the claim of Deutsch Bank and Trust and thus Count II of
the Second Amended Complaint fails to state a prima faciae case for equitable subrogation.

6. The mere conclusion in paragraph number 29 of Count.1l of the Second Amended
Complaint that Plaintiff’s “mortgage was subrogated to the lien priority of Deutsch mortgage” is
not sufficient for purposes of compliance with Section 2-403(c).

7. In addition, in paragraph number 27 of Count II Plaintiff is alleging that this Count I is
in reality a complaint to foreclose the mortgage held by Deutsch Bank and Trust. Plaintiff fails to
allege and/or attach any such mortgage and/or assignments and thus this Count, in its current
form, must be stricken.



Wherefore, Defendant, Richard Daniggelis, prays for an order striking Count II of Plaintiff's
Second Amended Complaint pursuant to 735 ILCS 5/2-615.

COUNT IH

MOTION TO DISMISS COUNT II OF PLAINTIFFS SECOND AMENDED
COMPLAINT PURUSANT TO SECTION 735 ILCS 5/2-619

NOW COMES the Defendant, RICHARD DANIGGELIS, and pursuant to 735 ILCS 5/2-619
moves this Court to Dismiss Count Il of Plaintiff’s Second Amended Complaint. In support of
his motion Richard Daniggelis states as follows: -

1. In Count IT of the Second Amended Complaint Plaintiff is attempting to staté a cause
of action against Richard Daniggelis and against Joseph Younes based on subrogation.

2. Section 2-619 (a) (7) states that Defendant may, within the time for pleading, file a
motion for dismissal of the action based on the fact that the claim asserted is unenforceable
under the provisions of the Statute of Frauds.

3. In its relevant part the Illinois Statute of Frauds states as follows:

(740 ILCS 89/2) {(from Ch. 59, par. 2)

Sec. 2. No action shall be brought to charge any person upon any
contract for the sale of lands, tenements or hereditaments or any
interest in or concerning them, for a longer term than one vear, unless
such centract or some memorandum or note thereof shall be in writing,
and signed by the party to be charged therewith, or some other person
thereunto by him lawfully authorized in writing, signed by such party.
This secticn shall not apply to sales for the enforcement of a Judgment
for the payment of money cr sales by any officer or person pursuant to
a judgment or order of any court ih this State.

{Source: P.A. 83-346.)

4.Under Illinois law, the doctrine of “equitable subrogation” is predicated on the principle
that substantial justice is obtained by allowing one who has indemnified another,
pursuant to a legal obligation, to step into the shoes of the one whose claim or debt has
been paid. National Union Ins. Co. V. Dowd & Dowd, P.C. 2 F. supp. 2d 1013 N.D, IIl,
1998. ‘

5. In Count II of the Second Amended Complaint Plaintiff is attempting to allege equitable
subrogation against Defendants. Plaintiff, however, fails to attach any written documents
indicating that Plaintiff had a legal obligation to indemnify Deutche Bank and Trust when
it allegedly paid the claim of Deutsch Bank and Trust.

6. Plaintiff’s subrogation claim in Count IT is concerning an interest in real estate and it is
not based on a written instrument, and thus it must be dismissed with prejudice pursuant






to 735 ILCS 5/2-619(a)(7) as unenforceable under the provisions of the Illinois Statute of
Frauds.

Wherefore, Defendant Richard Daniggelis prays for an order dismissing Count II of
Plaintiff’s Second Amended Complaint with prejudice pursuant to 735 ILCS 5/2-
619(a)(7). ' .

djelko Galic =
torney for Defenda

Law Offices of Andjelko Galic
134 N. LaSalle Street

Suite 1810

Chicago, Illinois 60602

Tel. (312) 986-1510

Attorney No.: 33013
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ASSIGNMENT OF MORTGAGE

FOR GOOD AND YALUABLE CONSIDERATION, the receipt and sufficiency of which is hereby

acknowlsdged, GMAC MORTGAGE, LLC, hose adjr%!g;& l{ﬁ '

!}!)jz SL@ N &Qyﬂﬂ E: { gn; [g]gﬁ irmfﬁs pes by these presents hereby grant, bargain, sell, assign,

transfer, convey, set over and deliver unto alle Bank National Association, as Trustee for Morgan Stanley

Mortgage Loan Trust 2006-16AX, whose address is 4708 Mercantile Drive N Fort Worth, TX 76137, the

following described mortgage, securing the payment of a certain promissory note(s) for the sum listed below, together i

with all tights therein and thereto, all liens created or secured theréby, all obligations therein described, the money due

and to become due thereon with interest, and alf rights-accrued or-to acerue under such mortgage.
Original Mortgagor(s): N/A :

. Original Mortgagee: MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC IS A SEPERATE
CORPORATION THAT IS ACTING SOLELY AS A NOMINEE FOR HLE MORTGAGE SUCCESSORS
AND ASSIGNS |
Date of Mortgage: 07/28/2006 - 'Loan Amount: $583,100.00
Recording Date: 08/18/2006 Book: NA Page: NA Document #: 0622826139
‘Legal Description: NEED LEGAL

and recorded inthe official records of the County of Adans, State of INlinois affecting Real Property end more

particularly described on said Mortgage referred to, herein. :

TN WITNESS WHEREOF, the undersigned has caused these presents 1o be executed on this date of

% ;
y |

t. b
\%MWW

GMAC MORTGAGE, LLC

Record and Return To:
‘Plarce and Assoclales
1 N. Dearbom ST, Fi13 =
' Chicago, IL 60602-4321
MMs pet O 7 IS KLl
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State of;l".'(‘ m s

County of Tarramt f\%{’qu Yvier' : ‘ :
On this date of 11 009, before me, the undersigned authority, a Notary Public duly cormmissioned, qualified
and acting within and for the aforementioned State and Couaty, personally appeared the within named J'.e-ﬁ’—‘,-c.{ S‘hffhm
and b /7, known to me (or identified to me on the basis of satisfactory evidence) that they are the
L J.0 and L, SD, respestively of GMAC MORTGAGE, LLC, and were duly authorized in their
respective capacities to execute the foregoing instrument for and in the name and in behalf of said corporation and that
said corporation executed the same, and further stated and acknowledged that they bad so signed, executed and
delivered said instrument for the consideration, uses and purposes therein mentioned and set forth.
Witness my hand and official seal on the date herginabove set forth,

\m)caﬂrﬁ gﬁ\éﬁ&f %/ﬂ/gm ber 26, PP

otary Public: .
{ HOTARIAL SEAL

Niala Sheitady Notary "ﬂ-'ﬂeww
‘ “l.:::-rr ) “E"F- Aug. l’l'. b0
et e AsocioRon of ROl

{Laosi-eR2.0 1000512009  Copyright (¢) 2009 by DOCK LLC
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EXHIBIT “A": LEGAL DESCRIPTION

THE EAST 66 FEET OF LOT 8 IN C.J. HULLS SUBDIVISION OF BLOCK
51 IN CANAL TRUSTEE'S SUBDIVISION OF SECTION 33, TOWNSHIP 40
NORTH, RANGE 14, EAST OF THE THIRD PRINCIPAL MERIDIAN, IN
COOK COUNTY, ILLINOIS. '

TAX NO. 14-33-324-044-0000

Coumenly known as:
1720 NORTH SEDGWICK STREET
CHICAGO, IL 60614

PIERCE ASSOCIATES
Attorneye for Plaintiff
Thirteenth Floeor

1 North Dearborn

Chicago, Illineois 60602
PAD715B86
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIs /1 = 2
CHANCERY DEPARTMENT, FIRST DIVISION 9011 Juli -5 PH 3: |3

GMAC Mortgage, LLC. ) “WEUIT S WL
) CHAHGERY OV
Plaintiff,/Counter-Defendant, ) e CLERK
' ) DORATUY BE AW
Vs. ) 07 CH 29738
)
Richard Daniggelis, }
)
Defendant/Counter-claimant )
and cross-claimant )
NOTICE OF MOTION
To:  See attached Service list
YOU ARE HEREBY NOTIFIED that on June / 5 2011, at j am. as soon
thereafter as Counsel may be heard, I shall appear before the Honorable Judge W]lham

Delort in Courtroom 2803, at the Richard J. Daley Center, Chicago, Illinois or any other Judge
as may be holding Court in his absence, and then and there present the attached Motions to Strike
and Dismiss Counts I and II of Plaintiff’s Second Amended Complaint, at which time and place
you may appear if you see fit so to do. Copies of these motions were previously served upon you.

Vs

djelko Galic \ ~—"
Aftorney at Law
134 North LaSalle St., Suite 1810
Chicago, IL 60602
Attorney No.: 33013

PROOF OF SERVICE

I, Andjelko Galic, an attorney, certify that I served this Notice of Motion by mailing a
copy to the above party at the above listed address by depositing same in the U.S. mail at 134 N,
LaSalle, Illinois before the hour of 5:00 P.M. on June 7, 2011 with




Clerk's Office
X Appellate Court First District
State of Illincis
160 N. LaSalle
Suite 1400
Chicago, IL 60601

T R,
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, S >
-x "
06/20/11 =< I
. @ "o
1 -
= v 0
Honorable Dorothy Brown =t g *
"Richard J. Daley Center o = @
Room 1001 ' ' g8 £ &
Chicago, IL 60602 ~ = g

Re: Bank of America v. Daniggelis, Richard
- Appellate Court No. 1-10-3100
Trial Court No. 07CHZ29738 -

Dear Honorable Brown: \\

" Attached is the Mandate of the Appellate Court in the above
entitled cause.

We are sending the attorneys of record a copy of thils letter to

inform them that the mandate of the Appellate Court has been filed.
with you, ‘

Steven M. Ravid

Clerk of the Appellate Court
First District, Illinois

Attachment

cc: All attorneys of record

I

02-03714
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IN THE APPELLATE COURT, STATE OF ILLINOIS
FIRST DISTRICT, THIRD DIVISION

BANK OF AMERICA, . JOHN LAROCQUE,
Plaintiff- -Appellee,
V.

RICHARD DANIGGELTS,
Defendant-Appellant.

Appeal from the
Circuit Court of
Cook County

Trial Court No. 07CH2%738

Honoxrable . ,
Mathias W. Delort
Judge Presiding

Tt ek Nt o ot onoae s it Y

ORDER

This cause hav1ng come before the Court on the Court’s own motion, the
Court finding that the appellant has failed to file the Record on appeal
~within the time prescribed by Supreme Court’ Rule 326;

It is hereby ordered that this case is DISMISSED FOR WANT OF
- PROSECUTION.

o _
- - 8 =< __.—1-1
BT e =
R =ET
| isnm
2 oo Y
ORDER ENTERED I
o < & T\)
KPR 28 201 3 é @ O
ENTER :
APPELLATE COURT, FIRST DISTRICT M / Q
‘ ' Justice
Justice /f \J

\

e

Justic

. STEVEN M.'RKVIDT“CﬁERK”DF“THE"HPPELLATE COURT, FIRST DISTRICT -~ - ~—= ~wme

Richard Daniggelis
REG NO:

1720 N. Sedgwick St.
-Chicago, IL 60614




IN THE APPELLATE COURT OF ILLINOIS

. ) FIRST DISTRICT

Patrick J. Quinn, Justice

Michael J. Murphy, Justice

Honorable John 0. Steele, Justice

Steven M. Ravid

Thomas J. Dart, Sheriff

On the Twenty-sixth day of April, 2011, the Appellate Court, First District,
issued the following judgment: '

No. 1-10-3100

BANK OF AMERICA, JOHN LAROCQUE,
Plaintiff-Appellee,
V.

RICHARD DANIGGELIS, _
Defendant-Appellant.

"Appeal from Cook County )
Circuit Court No. 07CH29738

f

As Clerk of the Appellate Court, in and for the First District of the. State
of Illineois, and the keeper of the Records, Files and Seal thereof, I
certify that the foregoing is a true copy of the final order of said
Appellate Court in the above entitled cause of record .in my office.

, IN TESTIMONY WHEREOF, I have set my hand
e, _ and affixed the seal of said Appellate
f/,ﬂ\(}f!kLsz;%% ‘ ggg;t, aty, this Twentieth day of June,
PRSI ,. :
i X+ PYTat Clerk #f the Appellate Courﬂ'\\/ .
fag! R First /District, Illinois .
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IN THE CIRCUIT COURT OF COOK ng'gg JLIANGI3
COUNTY DEPARTMENT, CHANCERY DIVISION
Lol e B
GMAC Mortgage LLC n/k/a Bank Of America, N.A,, ;)  NASGERY DI,
as trustee for Morgan Stanley Loan Trust 2006-16AX, | )___..__—CLERK
Plaintiff/Counter-Defendant, TypeeoT TRt
o)
Vs, ) No.: 07 CH 29738
)
RICHARD DANIGGELIS, =)
Defendant/Counter-claimant and 2
Cross-claimant, L)
)
Joseph Younes, Mortgage Electronic Registration Systems, )
Inc., as nominee for HLB Mortgage, Unknown Heirs and’ )
legatees f Joseph Younes and unknown owners, )
Defendants/Cross-Defendants, 2 )
)
Paul Shelton, Erika Rhone and Stewart Title of Illinois, - )
Respondents in Discovery. )

RICHARD DANIGGELIS’ REPLY TO THE RESPONSE FILED BY BANK OF

AMERICA TO HIS MOTIONS TO STRIKE AND DISMISS COUNT II OF

PLAINTIFFS SECOND AMENDED COMPLAINT PURUSANT TO SECTIONS
735 ILCS 5/2-615 and 735 1LCS5/2-619

The Defendant, RICHARD DANIGGELIS, by and through his attorney Andjelko Galic
and submits the following Reply to the Response that was filed by BANK OF AMERICA to his
motions to Strike and Dismiss Count II of Plaintiff’s Second Amended Complaint.

I

PROCEDURAL BACKGROUND

1. On June 15, 2011 Richard Daniggelis presentéd his Combined Motions to Strike and
Dismiss Plaintiff’s Second Amended Complaint. Plaintiff's Second Amended
Complaint consists of two counts. Count I of Richard’s Combined Motions was
directed against Count I of Plaintiff’s Second Amended Complaint and the motion
was based on defective mortgage assignment from GAMA to LaSalle Bank National
Association. ,

2. Count I of Plaintiff’s Second Amended Complaint is a foreclosure complaint directed
against Joseph Younes and several other defendants.



Count II (a 2-615 motion) and Count III (a 2-619 motion) of Richard Daniggelis’
Combined Motions are directed against Count II of the Second Amended Complaint.
Count IT of Plaintiff's Second Amended Complaint is an attempt to state a cause of
action based on subrogation and it is directed against Joseph Younes and against
Richard Daniggelis. :

On June 15, 2011 BANK OF AMERICA faced with Richard’s 2-615 Motion to
Strike Count I of the Second Amended Complaint requested time to amend Count I of
its Second Amended Complaint rendering Richard’s 2-615 Motion to Strike Count I
moot. BANK OF AMERICA was granted 28 days to amend but it failed to amend
Count I of its Second Amended Complaint within the time specified in the June 15,
2011 order and instead, it has filed a motion seeking additional time to do so.
Plaintiff’s Motion for extension of time fails 10 allege any specific factual basis for
the motion. :

On July 13, 2011 BANK OF AMERICA, ﬁled_' its timely Response to Richard’s
Daniggelis’ Combined Motions to Strike and Dismiss Count IT of the Second

Amended Complaint, ;

DANIGGELIS’ 5/2-615 MOTION TO STRIKE

As indicated above, in Count IT of the Second Amended Complaint BANK OF
AMERICA is attempting to state a cause of action based on subrogation.
Richard Daniggelis’ 2-615 Motion to Strike Count II of the Second Amended
Complaint is based on Section 735 ILCS 5/2-403(c).

In its Response to Richard Daniggelis’ Motion to Strike Count II BANK OF
AMERICA, without citing any authority for its position, simply asserts that Section
735 ILCS 5/2-403(c) is not applicable in this case because “Count II of the Complaint
is based upon the doctrine of ‘equitable subrogation’, not section 2-403(c) which are
mutually exclusive.” See paragraph 24 and 29 of Plaintiff’s Response.

Plaintiff’s Response here simply ignores the p:fain language of Section 735 ILCS
5/2-403(c). : _

As indicated in Richard Daniggelis’ 615 Motic:m to Strike Count I of Plaintiff's
Second Amended Complaint, in its relevant part Section735 ILCS 5/2-403(c) states as
follows: :

Sec. 2-403 (c) Any action hereafter brought by virtue of
the subrogation provision of any contract or by virtue of
subrogation by operation of law shall be brought either in
the name or for the use of'the subrogee; and the subrogee
shall in his or her pleading on oath, or by his or her affidavit



10.

11.

12.

13.

14,

if pleading is not required, allege that he or she is the actual
bona fide subrogee and set forth how and when he or she
became subrogee. (Source: P.A, 83-707.) Emphasis added.

In it’s Response to Richard Daniggelis’ Motion to Strike Count II Plaintiff
misunderstands the distinction between equitable subrogation and contractual
subrogation, relies on cases (paragraphs 14 ~ 20 of Plaintiff’s Response) which are
both factually and legally distinguishable, and relies on generalized maxims
inapplicable to equitable subrogation. In all cases cited in Plaintiff's Response in
support of Plaintiff’s definition of ‘equitable subrogation’ there is a question of
priority between two liens attached to the mortgaged property, and the lien holders
who prevailed with their priority claims are those lien holdets who placed their liens
against the property with the explicit (conventional subrogation) and/or implied
(equitable subrogation) consent of the legitimate mortgagor, the owner of the
property. At bar there is no question of priority between any liens and Plaintiff's
“lien” was placed against Defendant’s property by a complete stranger, without
Defendant’s knowledge and/or consent.

In its Response Plaintiff does not cite any authority, because there is none, for his
proposition that a complete stranger who placed a mortgage against someone’s
property without the knowledge and consent of the actual owner of the property,
could somehow through equity accomplish the illegal objective he attempted to
accomplish through a fraudulent conveyance. Plaintiff’s “interpretation” of the
applicable statute and the case law, thus, renders the concept of “equitable
subrogation” absurd and this court should not tolerate this kind of experimenting with
innocent foreclosure-rescue-fraud victims, and especially so where, as in case at bar,
Plaintiff has numerous other legal remedies for purposes of recovering its loses, if
any. %

There are only two kinds of subrogation: (a} by virtue of the subrogation provision of
any contract (contractual subrogation) or (b) by virtue of subrogation by operation of
law and not by contract, that is, equitable subrogation. See Schultz v. Gotlund, 138
11k 2d 171, 173 (1990). See also In re Pearce, 236 B.R. 261, 264-65 (Bankr.S.D.IIL
1999) for a detailed analysis of the Illinois law on this issue.

Since conventional and equitable subrogatlon are both encompassed by the plain
language of Section 735 ILCS 5/2-403(c) it is Flear that Plaintifs argument here has
no merit, and that Defendant’s Motion to Strike Count II, thus , must be granted
insofar as Count II of the Second Amended Complaint is d1rected against Defendant
Richard Daniggelis. 5

In paragraph number 24 of the Plaintiff's Response it is alleged that: To state a cause
of action for equitable subrogation, Illinois law does not require BANK OF
AMERICA to allege that Daniggelis has a ‘legal obligation’ to pay BANK OF
AMERICA.” In his 2-615 Motion to Strike Count II Defendant never alleged that
Plaintiff has to plead that “Daniggelis has a ‘legal obligation’ to pay BANK OF



15.

16.

17.

- 18.

19.

20.

AMERICA”, and consequently it is not clear for what purpose is Plaintiff bringing
up and then refuting this claim, |

In paragraph number 5 of Defendant’s Motion:to Strike Count II of Plaintiff's Second
Amended Complaint Defendant specifically indicated that in its Second Amended
Complaint Plaintiff failed to allege any facts indicating that Plaintiff had a legal
obligation to pay the claim of Deutsch Bank and Trust, in other words that the
Plaintiff in this case is a complete stranger in relation to Richard Daniggelis, and thus
that there is no set of facts as alleged in Count I of Plaintiff’s Second Amended
Complaint under which Plaintiff could state any claim against Richard Daniggelis,
equitable or otherwise.

b

In paragraph number 26 of its Response Plaintiff is charging Defendant with
misquoting the law on equitable subrogation. While it is true that National Union
Insurance co. V. Dowd and Dowd PC. 2 F. Supp.2d 1013 N.D.IIL. 1998 involves an
insurance policy and not a mortgage, this case accurately states the legal
requirements for equitable subrogation in Ilinois.

It is well settled law in Illinois that prior to stepping into the shoes of the one whose
claim of debt has been paid, one who has paid another's debt or who has
indemnified another must have had a legal obligation to do so prior to making the
payment. See In re Marriage of Milliken, 199 Ill. App. 3d 813, 145 Ill. Dec. 821, 557

~ N.E. 2d 591 (1¥ Dist. 1990). “The voluntary assumption of the payment of a debt,

irrespective of the motive of the payor, does not confer upon the payor the status of
subrogee”. Id. ‘

Something more than a mere payment ofa deﬁt is required to entitle the payor to be
substituted in the place of the original creditor, since subrogation goes on the theory
that the one invoking the remedy rightfully discharged the debt. See Matter of Estate
of Winstead, 144 Ill. App. 3d 502, 98 IlL. Dec. 162, 493 N.E.2d 1183 (4" Dist. 1986).

Accordingly, a mere stranger or volunteer cannot, by paying debt for which another is
bound, be subrogated to the creditor’s rights in respect of the security given by the
real debtor, when he or she pays without an assignment of the debt or an agreement
for subrogation. See Lake View Trust & Savings Bank v, Rice, 279 111, App. 538,
1935 WL 3553 (1% Dist. 1935); Thorp v. Board of Ed. Of City of Chicago, 404 I11,
588, 90 N.E.2d 71 (1950). :

It is precisely because of these necessary elements of a cause of action based on
subrogation that a plaintiff wishing to proceed on theory of equitable subrogation
must comply with requirement of Section 735 ILCS 5/2 403(c) otherwise anybody
who made any payment on behalf of someoneelse, including the payments made in
furtherance of fraudulent conveyances, could later come to court and demand
repayment on theory of equitable subrogation.
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23,

24,

25.

24,

25.

In its Response to Defendant’s 2-615 Motlon to Strike (See paragraph number 30 of
Plaintiff’s Response) Plaintiff is simply ignoring this well established principle that in
Illinois “subrogation is limited to cases where the person making the payment stands
in such relation to the premises or parties that his rights can only be fully protected by
regarding the transaction as an assignment of the mortgage. Such relations must exist

- that the payment is to be regarded as by or on behalf of a person who had some

interest in the premises or some claim against other parties which he is entitled in
equity to have protected, and a mere stranger who pays off a mortgage can never be
an equitable assignee.” See Thompson v. Davis 297 111, 11, 130 N.E. 455, 457,

To avoid being a mere volunteer, the party seeking subrogation must have made
payment in order to fulfill a legal or equitable duty owed to the subrogor. See Labella
Winnetka, Inc., vs. General Casuaity Insurance Company, 692 F.2d at 460. Plaintiff

_ claims that the subrogor in this case is Deutsch Bank and Trust but fails to allege that
it had any legal obligation to make any payment to Deutsch Bank and Trust.

A motion to strike pursuant to Section 5/2-615 challenges the legal sufficiency of the

_ complaint; the relevant inquiry is whether sufficient facts are contained in the

pleading which, if proved, would entitle the plaintiff to relief. Chicago City Day -
School v. Wade, 297 Ill. App. 3d 465, 469 (1998). Consequently, for purposes of
adjudicating Defendant’s Motion to Strike Count II of Plaintiffs Second Amended
Complaint this court must disregard all allegations that are not contained in Count 1l
of the Second Amended Complaint and all arguments raised in Plaintiff's Response
that are based on allegations that are not contained in Count II of Plaintiff’s Second
Amended Complaint. u

For all of the above reasons Defendant’s 735 ILCS 5/2-615 Motion to Strike Count II
of Plaintiff’s Second Amended Complaint, as directed against Richard Daniggelis,
must be granted and Count II of Plaintiff’s Second Amended Complaint must be
stricken.

t
i

DANIGGELIS’ 5/2-619 MOTION;TO DISMISS

In his Response to Defendant s Motion to DlSl’l’lISS Count II of Plaintiff’s Second
Amended Complaint pursuant to Section 735 ILCS 5/2-619 Plaintiff fails to directly
address the argument raised in Defendant ] 5/2—619 Motion to Dismiss,

Paragraph 37 of Plaintiff’s Response is mcoherent and, in any case, it does not in any
obvious way indicate Plaintiff's position regardmg the Defendant’s argument for
dismissal of this Count pursuant to Section 5/2-619

Similarly, paragraphs number 38, 39 and 40 of Plaintiff’s Response fail to address the
Illinois Statute of Frauds.



26.  In paragraph number 41 Plaintiff states that “Damggells statute of frauds argument
falls flat in light of the mortgage recorded on his property by Deutsch Bank which
BOA now holds.” This factual allegation about Plaintiff's holding the Deutsch Bank
mortgage executed by the Defendant, cannot be found in any pleadings, and if true,
the assignment of this mortgage should have been attached to the Plaintiff’s Second
Amended Complaint pursuant to Section 735 ILCS 5/2-606 which provides that “if a
claim or defense is founded upon a written instrument, a copy thereof, or of so much
of same as is relevant, must be attached to the pleading as an exhibit or recited
therein.” 735 ILCS 5/2-606 (West 2006).

27.  Based on what has been submitted in Plamtlfﬂs Response as Argument (paragraphs
42 — 46) one cannot determine what arguments, if any, Plaintiff is advancing in
opposition to Defendant’s claim that Count II of the Second Amended Complaint
should be dismissed with prejudice for its failure to comply with the Illinois Statute of
Frauds, and Defendant does not wish to engage in any speculation as to what
Plaintiff may be saying in its largely incohererit Response to Defendant’s Motion to
Dismiss pursuant to Section 735 ILCS 5/2-619(a)(7).

Wherefore, Defendant Richard Daniggelis prays for an order dismissing Count II of
Plaintiff’s Second Amended Complaint with pre]udlce pursuant to 735 ILCS 5/2-
619(a)(7). ;

| N
Idjelko Galic -/
Agtorney for/ Richard-Baniggelis

Law Offices of Andjelko Galic
134 N. LaSalle Street

Suite 1810

Chicago, [llinois 60602

Tel. {312) 986-1510

Attorney No.: 33013
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IN THE CIRCUIT COURT OF COOK rf‘ @bﬁg@

COUNTY DEPARTMENT, CHANCER
AHocT21 py s, 2

GMAC Mortgage LLC n/k/a Bank Of America, N.A., CIREYy

As trustee for Morgan Stanley Loan Trust 2006-16AX, ¢ UL?QUT OF OOK
Plaintiff/Counter-Defendant, %, i CHAKRCERY 5‘;9 S

' ' el
vs. ,  DORYTHY B ¥ 29738
)

RICHARD DANIGGELIS, )
Defendant/Counter-claimant and )
Cross-claimant, )

' )
)

Joseph Younes, Mortgage Electronic Registration Systems, )

Inc., as nominee for HLB Mortgage, Unknown Heirs and )

legatees f Joseph Younes and unknown owners,
Defendants/Cross-Defendants,

Paul Shelton, Erika Rhone and Stewart Title of Illinois,
Respondents in Discovery.

S N N Nl gt

MOTION FOR RULING ON PLAINTIFF’S OBJECTIONS
TO DEFENDANT’S REQUEST TO PRODUCE

NOW COMES the Defendant, RICHARD DANIGGELIS, by and through his attorney Andjelko
Galic and moves this Court for rulings on objections raised in Plaintiff’s Answer to Defendant’s
Request to Produce. In support of his motion Richard Daniggelis states as follows:

1. On November 25, 2009 Plaintiff served Defendant with his Answer to Defendant’s Rule
214 Request to Produce. See attached Exhibit “A”,

2. Inits Answer Plaintiff specifically objected to Defendant’s Requests: 2, 6, and 8.
3. Defendant’s Request number 2 was asking for production of documents concerning or
relating to the securitization of Joseph Younes’ loans including but not limited to the

following:

“(a) the applicable Pooling and Servicing Agreement, along with any exhibits and
attachments;

(b) any and all assignments, recorded or unrecorded,

Y



10.

11.

(c) original copies of the loan document (e.g. Note) executed by Joseph Younes, together
with any endorsements and/or allonges; and

(d) any power of attorney relied on by YOU to transfer or assign your loan or loan
documents.”

In its Answer to the Defendant’s Request to Produce Plaintiff objected to Defendant’s
Request number 2 indicating that “this request is too broad and requests irrelevant
materials i.e., pooling and servicing agreement; without waiving this objection see bates
stamped documents 1-16 and 30-194,

The documents produced by the Plaintiff (bates stamped documents 1-16 and 30-194) do
not include a copy of the applicable Pooling and Servicing Agreement nor any exhibits
and attachments to the Pooling and Servicing Agreement for Morgan Stanley Loan Trust

2006-16AX.

In addition, the documents produced by the Plaintiff do not include original copies of the
loan document (e.g. Note) executed by Joseph Younes, together with any endorsements
and/or allonges.

Moreover, the documents produced by the Plaintiff do not include any copies of any
power of attorney relied on by Plaintiff to transfer or assign this loan or loan documents.

Plaintiff’s objection based on relevance of the requested documents is without any merit
whatsoever because the requested documents would conclusively show whether the
Plaintiff is a party in interest and the requested documents would also conclusively show -
the chain of title for this mortgage and/or the note,

Plaintiff’s baseless objection and refusal to produce these documents is particularly
troubling under the facts of this case. Plaintiff ‘s original complaint filed in 2007 was
based on a fraudulent Lost Assignment Affidavit purporting to be executed by certain
infamous fictional character, Linda Green, the “Vice President On Behalf of Saxon
Mortgage Servicing, Inc.” In this ‘Lost Assignment Affidavit” without any specific
reference to any specific dates of the alleged assignment it is alleged that “the assignment
from GMAC Mortgage, LLC to LaSalle Bank National Association, as Trustee for
Morgan Stanley Mortgage Loan Trust 2006-16AX was lost prior to recording...” See
attached Exhibit “B”.

Since the “Lost Assignment Affidavit” was attached to the Plaintiff’s original complaint
that was filed in October of 2007, by submission of this “Lost Assignment Affidavit”
this Court and the Defendants are mislead to believe that the assignment of the mortgage
form GMAC to LaSalle Bank National Association took place prior to the filing of the
original complaint in this case.

However, there is another Assignment of Mortgage from GMAC Mortgage, LLC to
LaSalle Bank National Association, as Trustee for Morgan Stanley Mortgage Loan Trust

A



12,

13.

14,

15.

2006-16AX dated either November 23, 2009 or November 25, 2009, more than two years
after Plaintiff initiated this foreclosure action as Trustee for Morgan Stanley Mortgage
Loan Trust 2006-16AX. Sce attached Exhibit “C”. It is this “assignment” that the
Plaintiff is trying “to correct” in its latest version of its complaint while still maintaining
that “the November 2009 assignment”, executed more than 2 years after Plaintiff filed its
original foreclosure complaint, somehow authorized Plaintiff to file its foreclosure action
against Defendants in October of 2007,

Morgan Stanley Mortgage Loan Trust 2006-16AX was established under the laws of the
State of New York and under the New York law in order to place a property in a trust the
property must be placed in that trust by a certain date and in compliance with the
applicable instructions provided in the Pooling and Servicing Agreement establishing that
particular trust. The Pooling and Servicing Agreement for Morgan Stanley Mortgage
Loan Trust 2006-16AX is thus of vital importance.

Given the above facts of this case it is apparent that Plaintiff’s objection to Defendant’s
Request to Produce documents identified in Defendant’s Request number 2 has no merit
and that it must be overruled.

Defendant’s Request number 6 was requiring Plaintiff to produce documents
memorializing any conversation between Plaintiff and MERS, HLB Mortgage, Joseph
Younes, Stewart Title of [llinois, Richard Daniggelis or the mortgage broke and all other
patties to this suit relating to the subject mortgage and the subject matter of this case.”

Plaintiff’s relevance objection to Defendant’s request number 6 is not well taken. While
the Plaintiff may not be the originator ofthe loan the Plaintiff, being a trustee for the
Morgan Stanley Mortgage Loan Trust 2006-16AX is likely to have requested documents
because Pooling and Servicing Agreements generally require the parties establishing a
trust like this one to turn over the original files to the Trustee by a certain date.
Consequently Defendant’s request number 6 was reasonably calculated to lead to
discoverable information and Plaintiff's objection to this request must be overruled.

16. Defendant’s Request number 8 was seeking copies of any and all payments made on the

subject mortgage to date and a statement of the current outstanding balance.

17. Plaintiff’s general objection based on the fact that Plaintiff did not originate the loan

misses the mark. Plaintiff is seeking to foreclose and thus Plaintiff must prove the current
outstanding balance. Who originated this loan has nothing to do with calculating the
current outstanding balance and thus Plaintiff’s objection to Defendant’s Request number
8 must also be overruled.

N



Wherefore Defendant, Richard Daniggelis prays for an order overruling PlaintifP's objections to
Defendant’s Requests 2, 6 and 8 and ordering Plaintiff to produce requested documents within
21 days together with an affidavit pursuant to Supreme Court Rule 214 regarding the
completeness of Plaintiff’s Answer to Defendant’s Request to Produce.

A LN
Afdjélko Galie\__~
Attorney for Defendant

Law Offices of Andjeiko Galic
134 N, LaSalle Street

Suite 1810

Chicago, Illinois 60602

Tel. (312) 986-1510

Attorney No.: 33013
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
CHANCERY DEPARTMENT, FIRST DISTRICT

LaSalle Bank National Association as trustee for.

Morgan Stanley Loan Trust 2006-16AX Case No. 07 CH 29738
Plaintiff/Counter-Defendant,
v_ .

Richard Daniggelis, Cal: 57

Defendant/Counter-claimant and cross-claimant,

Joseph Younes, Mortgage Electronic Registration

Systems, Inc., as nominee for HLB Mortgage, Unknown

Heirs and legatees of Joseph Younes and unknown owners,
Defendants/Cross-Defendants,

Paul Shelton, Erika Rhone and Stewart Title of Illinois,
Respondents in discovery.

LASALLE BANK’S ANSWER TO 214 REQUEST TO PRODUCE

Plaintiff/Counter-Defendant, Bank of America, N.A., as trustee and successor in interest to
LaSalle Bank National Association as Trustee for Morgan Stanley Loan Trust 2006-16AX
previously named herein as GMAC Mortgage, LLC (herein “Plaintiff” or “LaSalle”) by and through
one of its attorneys Richard Indyke hereby answers to 214 Request to Produce propounded by
Defendant/Counter-Plaintiff Richard Daniggelis (herein “Defendant™) as follows:

GENERAL OBJECTIONS

_ Plaintiff objects to this request as overly broad and unduly burdensome to the exient it
requests “all documents”. Plaintiff objects to this request as vague and indefinite because of the
phrase “retrievable” is not reasonably susceptible to precise definition. In addition, Plaintiff objects
to this request as overly broad for encompassing documents that are not relevant to any claim and
defense in this action. '

LaSalle was not the originator of the subject loan and objects to this request as it is overly
broad and not relevant to any claim or defense in this action.

Subject to and without waiving any objections stated, Plaintiff will produce reasonably
responsive documents for this transaction.

ANSWERS

1. All documents relating to Joseph Younes, or which are indexed, filed or retrievable under
Younes' name or any number, symbol, designation or code (such as an account number or
social security number) assigned to Joseph Younes.



"ANSWER:  Sec bates stamped documents 1-16 and 30-194 attached. Objection as to Younes’
social security number.

2. All documents concerning or relating to the securitization of Joseph Younes's loans,
including but not limited to the following: (2) the applicable Pooling and Servicing
Agreement, along with any exhibits and attachments; (b) any and all assignments, recorded
or unrecorded, (c) original copies of the loan document (e.g. Note) executed by Joseph
Younes, together with any endorsements and/or allonges; and (d) any power of attorney
relied on by YOU to transfer or assign YOUR loan or loan documents.

ANSWER: Objection, this request is too broad and requests irrelevant material i.e, pooling and
servicing agreement; without waiving this objection see bates stamped documents
1-16 and 30-194,

3. Any and all evidence of YOUR payment of any amounts to MERS or HLB Mortgage in
‘ connection with the subject loans, including but not limited to, the fronts and backs of each
check, receipts of wire transfers, invoices or billing statements, etc.

ANSWER:  Objection, not relevant. LaSalle did not make a payment to HLB. The assignment
documents attached reflect consideration for the loan assigned.

4. Any documents related to title insurance issued for the subject transaction.
ANSWER: See bates stamped documents 140-154 attached.

5. All documents related to or used in the preparation, signing and closing of the subject
mortgage. :

ANSWER: Obj:éction, LaSalle did not originate the loan. See bates stamped documents 1-16
and 30-194 attached.

6. Any and all docurhents in the nature of correspondence or documents memorializing any
conversation between you, MERS, HLB Mortgage, Joseph Younes, Stewart Title of Illinois,
Richard Daniggelis or the mortgage broker, and all other parties to this suit relating to the
subject mortgage and the subject matter of this case.

ANSWER: Objection, the request is too broad and unlimited in time, it is also irrelevant.
LaSalle was not the originator of the loan.

7. All manuals, memoranda, instructions, guidelines, or other documents which discuss or
describe the procedures, policies, or practices for your relationships with mortgage brokers.

ANSWER: Objection. LaSalle was not the originator of the loan, LaSalle’s manuals, policies,
instructions are protected by work product and de not relate to the Younes’ loan.

2 CAWPWinT\Litig\Stewast - GMAC\Answers to 214 wpd



LaSalle objects to request for “other documents” and this request covers an unlimited
period of time.

8. Copies of any and all payments made on the subject mortgage to date and a statement of the
current outstanding balance,

ANSWER: Obj ection, LaSalle did not originate the loan. See bates stamped documents 161-162
. and mortgage attached. LaSalle does not have copies of payments (checks etc.) on
the subject mortgage.

9. All other documents, not already produced in response to other requests, that you may use
or intend to use at trial, hearing, and/or arbitration in this matter.

ANSWER: LaSalle has not determined which documents that were not already produced may
be used at a trial, hearing and/or arbitration in this matter. Discovery has not been
completed and Defendant is now just adding new parties.

Dated: November QS, 2009
Respectfully submitted,
Plaintiff/Counter-Defendant, Bank of America, N.A.,
as trustee and successor in interest to LaSalle Bank
National Association as Trustee for Morgan Stanley
Loan Trust 2006-16AX previously named herein as
GMAC Mortgage, LLC

ey

BPI Richard Inc‘lyke its attorney

Richard Indyke

Attorney for Plaintiff

221 North LaSalle Street, Suite 1200
Chicago, Illinois 60601
312-332-2828

Atty No, 20584

3 CAWPWin\Litig\Stewart - GMAC\Answers 1o 214.wpd



- PROOF OF SERVICE

Under penalties as provided by law, pursuant to Section 1-109 of the Code of Civil
Procedure, the undersigned certifies that a copy of the aforegoing was served by First Class Mail

to:

Benji Philips, Esg.

Chicago Volunteer Legal Services Foundation
100 N. LaSalle St., Suite 900

Chicago, Illinois 60602

Craig Cronquist, Esq.
Maloney & Craven, P.C.
2093 Rand Road
DesPlaines, Illinois 60016

Ms. Carrie A. Dolan, Esq.
Cohon Raizes & Regal LLC
208 S. LaSalle St., Suite 1860
Chicago, Hlinois 60604

the above person(s) on the 25% day of November, 2009,

Joseph J. Knopic II, Esq.
Pierce and Associates

1 N. Dearborn, Suite 1300
Chicago, lllinois 60602

John K. Kallman, Esqg.
221 N. LaSalle St., Suite 1200
Chicago, Illinois 60601

Charanne M. Papuga, Esq.
Kropik, Papuga & Shaw

120 S. LaSalle Street, Suite 1327
Chicago, Illinois 60603

CIWPWin7\Litig\Stewart - GMAC\Answers to 214.wpd
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Record and Return To:

Pierce and Assotiates

1 N: Dearborn ST. .13

Chioago, 1 60302 321
NTIsEE

Please Retvm To: DOCX
1111 Alderman Dr.

Suite 350

Alpharetta, (GA 30005
Please cross-reference to
Mitg/DOT Recorded in
Book MN/A, PagelN/A,
Instr# 622826137

Adams County, I,

Project: ADG3
Loan Number: (00- 58942520

Re: 1720N. Sedgwick St Chicago, IL 60614

LOST ASSIGNMENT AFFIDAVIT
STATE OF GA
COUNTY OF Fulion

Linda Green, Being Vice President On behalf of Saxon Mortgage Servicing, Inc being duly swom, deposes
and says that to his/her best knowledge and belief under the penalty of perjury:

1. Iamthe Vice President for Saxon Mortgage Servicing, Inc the duly appointed and acting serving entity on
behalf of LaSalle Bank National Association, as Trustee for Morgan Stanley Mortgage Loan Trust 2006-
16AX, the current holder of a certain note dated 7/28/2006, made by Joseph Younes to the order of GMAC
Mortgage LLC,) in the principal sum of $583100, togsther with interest at the rate of 8.75 percent (8.75%)
per annum (hereinafter referred to as the “Note™). A copy of the Note is attached hereto as “Exhibit A".

2. The Note was secured by a Mortgage/Deed of Trust of same date made by Joseph Younes to GMAC
Mortgage LLC, which Security Deed was recordeéd on 9/16/2006, in Book N/A, Page N/A, Instrument

#622826137 in the office of recorder of AdamsCounty,IL.

3. LaSalle Bank National Association, as Trustee for Morgan Stanley Mortgage Loan Trust 2006-16AX
is now the current and has been the holder of the Note and LaSalle Bank National Association, as Trustee for
Morgan Stanley Mortgage Loan Trust 2006-16AX has been in physical possession of all associated loan
records since the loan was transferred.

4, Based upon the information available to us, it appears the assignment of the Mortgage/Deed of Trust
from GMAC MORTGAGE, LLC to LaSalle Bank National Association, as Trustee for Morgan
Stanley Mortgage Loan Trust 2006-16AX was lost prior to recording when the loan was transferred

MMS - 6001589



from GMAC MORTGAGE, LLC to LaSalle Bank National Association, as Trustee for Morgan
Stanley Mortgage Loan Trust 2006-16AX and it is not obtainable. LaSalle Bank National
Association, as Trustee for Morgan Stanley Mortgage Loan Trust 2006-16AX is the assignce, holder

and owner uf the loan.

5.
Sworn o and subscribed before me this Deponent:
day of , 20 '
(oM
Notary Public: Name: Linda Green

MMs
600160
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Document .reparéd By:

Ruon Meharg, 888-362-9638

1111 Alderman Dr., Suite 350, Alpharetts,
GA 30008

DOCX

1111 Alderman Dr., Suite 350
Alpharetta, GA 30005

{SAXCM | 000 | 78549640

Ot O
T

o Fen; $40.00
Dook: 'gsi?e‘!ﬂf;g Aver Fea:§10.00

P of Deeds
ounty Reocrder : .
GD::::%JMIEODB 04121 PM P 4 of .

‘Secondary Ref. #: 2000538996
CRefi:09/09/2009-PRefé: ADG3-POF
Date:08/25/2009-Print Batch [D:9312
PIN/Tax ID #: 14-33-324-044-0000

Ty

HICAGO, 11 60614

This Spaon for Recorder's Uge Only

T

ASSIGNMENT OF MORTGAGE
FOR GOOD AND VALUABLE CONSIDERATION, the receipt and sufficiency of which is hereby
acknowledged, GMAC MORTGAGE, LLC, whose adir%w "i ?L
i 3 . n s?by hese presents hereby grant, bargain, sell, assign,

transfer, convey, set over and deliver unto LeSalle Baak National Association, as Trustee for iorgan Stanicy
Mortgage Loan Trust 2006-16AX, whose address i5.4708 Mercantile Drive N Fort Werth, TX 76137, the
following desctibed mortgage, securing the payment of a certain promissory note(s) for the sum listed below, together
with all rights therein‘and thereto, all liens created or secured theréby, all obligations therein described, the money due
and to become due thereon with interest, and all rights accrued or to accrue under such mortgage.

Original Mortgagor(s): N/A

Original Mortgapee: MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC IS A SEPERATE

CORPORATION TBAT IS ACTING SOLELY AS A NOMINEE FOR HLE MORTGAGE SUCCESSORS

AND ASSIGNS

Date of Mortgage: 07/28/2006 - Loan Amount: $583,100.00

Recording Date: 08/18/2006  Book: ‘NA Page: NA Document #: 0622826139

"Legal Description:. NEED LEGAL ‘
and recorded in the official records of the County of Adaris, State of 1llinois affecting Real Property and more
particulasly described on said Mortgage referred to herein.

TN WITNESS WHEREOF, the undersigned has caused these presents to be executed on this date of

11/2312009,

- GMAC MORTGAGE, LLC

Record and ReturnTo:

‘Piarce and Assoclates

1 N, Dearbom ST. FI13

! Chicaga, [L 50802-4321
MHs pot O T ISRl




- L 0934812116 Page: 2 of 3

State Dm‘b m.’

County of Tarrimt r’\%v{’@u YW - : :
On this date of 112872009, before me, the undersigned authority, a Notary Pubiic duly commissioned, qualified
and acting within and for the aforementioned State and County, personally appeated the within named J—f—_\q:r-{_.?/ S’ft’f"tm
and..\n\\vz 27, known to me (or identified to me on the basis of satisfactory evidence) that they are the
3.0 and T, SO, respectively of GMAC MORTGAGE, LLC, and were duly authorized in their
respective capacities to exeoute the foregoing instrument for and in the name and in behalf of said corporation and that
said corporation executed the same, and further stated and acknowledged that they had so signed, executed and
delivered said instrument for the consideration, uses and purposes thereln mentioned and set forth,
Witness my hand and official seal on the date hereinabove sst forth,

Vienser 26 3009

otary Public:

NWEAL TR UF PENNSYLY
HOTARIAL SEAL -
Mok Shlou, Noldry L
Uppat maln"quY County
" 3 fo Cwrsion Exgires Mg, 1, 210
T P ey | ALOGIONGI U Okt

M M laos-eR20  {0/S2009  Copyright (c) 2009 by DOCK LLC
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IN THE CIRCUIT COURT OF (COOK COUNTIY; HLLINOIS
COUNTY DEPARTMEi\IT CHANCERY DIVISION

U.S. Bank, N.A,, as trustee for Morgan Stanley LQﬁn STRY L}"‘ GLERﬂ

Trust 2006- 16AX

‘Plaintiff/Counter-Defendant, ‘ '}

A

vs. No.: 07 CH 29738

 RICHARD DANIGGELIS,
Defendant/Counter-claimant and
Cross-claimant,

Joseph Younes, Mortgage Electronic Registration Systems, }

Inc., as nominee for HLB Mortgage, Unknown Heirs and )

legatees f Joseph Younes and unknown owners, )
Defendants/Cross-Defendants,

)
| )
Paul Shelton, Erika Rhone and Stewart Title of Illinois. )

Cross-Defendants, )

PROOF OF SERVICE

TQ: See attached Service list

I, Andjelko Galic, an attorney, certify that I served Defendant’s Motion to Dismiss
Plaintiff’s Third Amended Complaint with Proof of Service by mailing a copy to the above
parties at the above listed address by depositing same in t -

Chicago, Illinois before the hour of 5:00 P.M. on Nove

Andjelko Galic “\_.~
Attdrney at law
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IN THE CIRCUIT COURT OF COOK. COUNTY, ILLINOIS .
COUNTY DEPARTMENT, CWC?R DIVISION
TR D .

Trust 2006-16AX,
Plaintiff/Counter-Defendant, )}

Tl CLER '
CFOTRY BRGWN No.: 07 CH 29738

U.S. Bank, N.A,, as trustee for Morgan Stanley) - .
BeeRDY 7 ;oﬁ 2: 51

V8.

RICHARD DANIGGELIS,
Defendant/Counter-claimant and
Cross-claimant,

R g P . L

Joseph Younes, Mortgage Electronic Registration Systems, }

Inc., as nominee for HLB Mortgage, Unknown Heirs and )

legatees f Joseph Younes and unknown owners,
Defendants/Cross-Defendants,

Paul Shelton, Erika Rhone and Stewart Title of Illinois.
Cross-Defendants.

DEFENDANT RICHARD DANIGGELIS’ MOTION TO DISMISS THE
PLAINTIFF’S THIRD AMENDED COMPLAINT PURSUANT TO
735 TLCS 5/2-619(a)(2) WITH PREJUDICE

NOW COMES Defendant, RICHARD DANIGGELIS, and pursuant to 735 ILCS 5/2-619
(a)(2) moves this Court to Dismiss Plaintiff’s Third Amended Complaint with prejudice., In
suppott of his motion Richard Daniggelis states as follows: :

1. On October 7, 2011, Plaintiff filed its Third Amended Complaint without amending
deficiencies that have been identified in Defendant’s Motion to Dismiss Plaintiff's
Second Amended Complaint. The Third Amended Complaint is in essence identical to
the Second Amended Complaint in all relevant respects except for the so called
“Corrective Assignment of Mortgage” attached to the Third Amended Complaint as
Exhibit “C”,

2. Plaintiff has withdrawn Count I of its Second Amended Complaint after Defendant raiéed
the question of Plaintiff’s standing to sue,

3. The Third Amended Complaint fails to provide any basis for allowing the cutrent trustee
for Morgan Stanley Loan Trust 2006-16AX to proceed with this litigation.

4. Plaintiff’s Exhibit “C”, the “Corrective Assignment of Mortgage” is executed on July 7,
2011 and it states that GMAC Mortgage, LLC as authorized agent did hereby



10.

1.

12.

13.

assign...and deliver to BANK OF AMERiCA, N.A. AS TRUSTEE FOR MORGAN
STANELY LOAN TRUST 2006-16AX (the Assignee), its successors and assigns, prior
to 06/06/2011, the mortgage subject to this litigation.

Plaintiff’s exhibit “C”, even if we assume its validity and its legal viability at this
juncture in this litigation, does not indicate when the current plaintiff acquired any -
interest in this mortgage nor does it indicate the principal on whose behalf the GMAC
assigned this mortgage to BANK OF AMERICA, N.A. AS TRUSTEE FOR MORGAN
STANELY LOAN TURST 2006-AX. Plaintiff’s Exhibit “C”, the “Corrective
Assignment of Mortgage” is attached as Exhibit “A”,

Since this foreclosure was filed in October of 2007 Plaintiff must show that it had
standing to sue prior to filing this foreclosure action in October of 2007.

This ‘corrective assignment of mortgage’ appears to be nothing else but an attempt to
divert the court’s attention from the fact that according to the assignment, that was
attached to Plaintiff’s Second Amended Complaint to support of Plaintiff’s standing to
sue, was executed in November of 2009, more than two years after this foreclosure action
was filed against Defendants.

The record on this matter clearly shows that the original mortgagee was M.E.R.S., Inc.

Plaintiff’s Second Amended Complaint did not allege anything about how GMAC
acquired any interest in this property, and the assignment fromn GMAC to LaSalle Bank
National Association, that is now being corrected, is invalid on its face.

Plaintiff’s Second Amended Complaint also contained Exhibit “C”, a purported
assignment of mortgage from GMAC to LaSalle Bank National Association executed in
November of 2009, This assignment failed to identify the original mortgagor, it indicated
that the mortgage in question was recorded on August 18, 2006 while Plaintiff’s Second
Amended Complaint alleged that this same mortgage was recorded on August 16, 2006.

Moreover, Plaintiff’s Exhibit “C” attached to the Second Amended Complaint indicated
that this mortgage was recorded in the County of Adams, State of [llinois under
document number: 0622826139, Plaintiff’s Complaint, however, was based on the
mortgage that was recorded in Cook County under document number: 0622826138.

In addition, Exhibit “C” attached to Plaintiff’s Second Amended Complaint indicated
that at the time of the execution of this instrument the assignor did not have legal
description of the property allegedly secured by the mortgage being assigned to LaSalle
Bank National Association.

Moreover, the same Exhibit “C” from the Second Amended Complaint indicates that the
‘signing officers’ signed this Exhibit “C” on November 23, 2009 while the second page
of this Exhibit “C” indicates that they appeared before a Notary Public and supposedly



executed this instrument on November 26, 2009, further indicating that this assignment is
invalid, '

14. The purported assignment dated November 23, 2009 is not a real assignment of mortgage
subject to this litigation but rather a fraudulent attempt to hide the fact that the current
Plaintiff has no standing to enforce the terms of this mortgage.

15, For similar reasons in paragraph number 3(j) of its Third Amended Complaint Plaintiff
fails to specify capacity in which Plaintiff brings this suit. At this point Plaintiff must
declare its capacity (to limit discovery and for other purposes) and cannot simply allege
that it is either the legal holder, agent of the legal holder and/or a nominee of the legal
holder.

16. The so called “Corrective Assignment of Mortgage” is correcting the previous
assignment dated November 23, 2009, and thus, even if this “correction” was legal and
even if retroactive assignments of mortgages were legal in Illinois, it would still fail
because it would provide the Plaintiff with standing to sue two years after this
foreclosure action was filed.

17. Plaintiff fails to provide any legal and/or factual basis for its implied assumption that
retroactive corrections of this kind are allowed in Illinois and Plaintiff fails to allege
anything that would suggest that the original assignment dated November 23, 2009
contained typographical errors and/or other errors that can be classified as scrivener’s
error, or anything along those lines, so that this “correction” clearly does not qualify as a
correction of that sort. Under the very terms of this “correction” it is impossible to
determine when the actual assignment of this mortgage was done and thus this
“correction” must be deemed invalid.

18. Plaintiff has already had sufficient time to amend its pleading and to search for
documents that would provide Plaintiff with standing to sue and Plaintiff has failed to
provide any documents to that effect.

Wherefore Defendant, Richard Daniggelis prays for an order dismissing Plaintiff’s Second
Amended Complaint with prejudice pursuant to 735 ILCS 5/2-619(a)(2) because Plaintiff, U.S.
Bank as Trustee Morgan Stanley Loan Trust 2006-16AX does not standing to pursue this

action. -
i _ A -
An o Galic —
Attdmey for Defendant

Law Offices of Andjelko Galic
134 N, LaSalle Street
Suite 1810
Chicago, Illinois 60602
Tel. (312) 986-1510
Attorney No.: 33013
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NAME: _YOUNES, JOSEPH Eugene "Gene" Moore RHap Fag:$10.00
Loan# _2000538996-ENF Cook Oounty Reooider of Daeds

Date: 0712/2014 odi24 PM Pg: 1of4
CORRECTIVE
ASSIGNMENT OF

MORTGAGE _ E L “3£ 1y V4
Fer good and valuable conslderation, the sufficlency of which , [\(Z{,{ ’6\'/ 72}

is heraby acknowlsdged, the undersigned GMAC

MORTGAGE, LLC (hereinafter called the Agsignor) as
authorized agent did hereby asslgn, transfar, convey without
warranties and without rocourse; eet over and daflver to BANK
OF AMERICA, N.A, AS TRUSTEE FOR MORGAN STANLEY
LOAN TRUST 2006-16AX {herelnafter called thg -Assignes), its
successors and assigns, prior to OGIG612011 tha following
described mortgage:

Date: _July 28, 2008 e Amount of Dabt: $583,100.00
Mortgagor JIOSEP

JOSEPH YOUNES
Mortgages: ME.R.S., INC. AS NOMINEE FOR HLE MORTGAGE
Recorded on August 16, goc/li As Document 0622826138

in the Office of the RecorderRegistrar of COOK Gounty, llfinuis, and described as follows:

THE EAST 66 FEET OF LOT 8 IN C.J. HULLS SUBDIVISION OF BLOCK
51 IN CANAL TRUSTEE'S SUBDIVISION OF SECTION 33, TOWNSHIP 40
NORTH, RANGE 14, EAST OF THE THIRD PRINCIPAL MERIDIAN IN
COCK COUNTY, ILLINOIS,

Permanent Real Estate Tax Number 14—33—324-04479000
Commanly known as; 1720 NORTH SEDGWICK STREET, CHICAGQ, iL. 60614
Toogether with &ll ights and Interest in the same and the premises thatein described and the note or abligation thefaby sacured,

To have and to Mold the same unte the Assignes, it successors and assigns forsver,

ORTGAGE, LLC
o Yoo 3 4/
ned

ger e
Heathe er Variader Kaur A“""’”mﬁl‘(}fﬁw Jor LAV
The Undersigned, 2 Notery Public In and for m?xmtata of %ﬂldoes hereby certlfy tha tl@ﬂ_L

Authorized Agent of GMAC MORTGAGE, LLC as authorized agent appe ofore me this day and personally aoknowledged
that they are duly authorized fo execute this Assignment of Mortgage, and that they are Informed as to tha contents, signed,
sealed and delivered the foregoing Assignment of Mortgage as thelt free and voluntary act,

(CORPORATE SEAL)  GMA

ATTEET:

Subscribed and Sworn Yefure me

this___ ) dayof . U\\ll , 2011,

DU A AT 07 2

~ [ Notary Pubile *
ey FLBTe COMMQNWEALTH OF PENNSYLVANIA

Netatigl Seal
pared by & RETURN TO: Trine Wilkhenk, Notary Public

lerce & Asscciates, P.C. Uppar Dubﬂn Twp., Mantomury County
1 N. Dearborn ; l:n Expires Sept, 10, 2013
Sults 1360 g A Aogastahib of Hotarles
Chicago, IL 80602
PB#07 15886
MMS

PB#0715886
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IN THE CIRCUIT COURT OF COOK COUNTY, ILI!JINOI-S)
COUNTY DEPARTMENT, CHANCERY RIVISION-/ = }
U.S. Bank, N.A,, as trustee for Morgan Stanley Loan Y Cep. e
Trust 2006-16AX, : ) G Bl
PlaintiffCounter-Defendant, e R S R
| Y e
vs. No.: 07'CEf 40738
RICHARD DANIGGELIS,

Cross-claimant,

)

)

)
Defendant/Counter-claimant and )

)

)

)

Joseph Younes, Mortgage Electronic Registration Systems, )

Inc., as nominee for HLB Mortgage, Unknown Heirs and )

legatees f Joseph Younes and unknown owners, )
Defendants/Cross-Defendants,

)
)
Paul Shelton, Erika Rhone and Stewart Title of Illinois, )

Cross-Defendants. : )

DEFENDANT RICHARD DANIGGELIS’ REPLY IN SUPPORT OF HIS
MOTION TO DISMISS THE PLAINTIFF’S THIRD AMENDED COMPLAINT
PURSUANT TO 735 ILCS 5/2-619(a)(2) WITH PREJUDICE

NOW COMES the Defendant, RICHARD DANIGGELIS, by AND THROUGH HIS
ATTORNEY Andjelko Galic, and as his Reply to Plaintiff’s Response to Defendant’s Motion to
Dismiss Pursuant to 735 ILCS 5/2-619 (2)(2) submits the following:

1. After Defendant file his Motion to Dismiss the Plaintiff has produced a copy of the
Pooling and Servicing Agreement applicable to the Morgan Stanley Loan Trust 2006-6AX.

2. The Pooling and Servicing Agreement completely and unequivocally supports
Defendant’s motion to dismiss for lack of standing.

3. In addition, the Pooling and Servicing Agreement exposes the fraud that Plaintiff has
been atternpted to perpetrate on the Court and on the Defendant during this, more than 4 years
long period, since October of 2007 when this litigation was initiated against the Defendant,

4, In its Response to Defendant’s Motion to Dismiss Plaintiff, the Trustee for the Morgan
Stanley Loan Trust 2006-16AX, is deliberately ignoring even the most basic terms of the Pooling
and Servicing Agreement. Plaintiff is a very sophisticated entity and as such cannot claim
ignorance or some other similar excuse for its wrongful actions undertaken over a 4 year time



frame, in an attempt to foreclose on Defendant’s property knowing very well that it had no right
or interest whatsoever to legally engage in any such activity.

5. Plaintiff’s Original Complaint had a “Lost Assignment” Affidavit attached to it. See
attached Exhibit “A”. This is significant for purposes of showing that prior to filing the original
complaint in this matter GMAC, as the original Plaintiff, knew that it did not have standing to
proceed with this litigation.

0. In paragraph number 4 of the “Lost Assignment Affidavit” it is alleged that “Based upon
information available to us, it appears the assignment of the Mortgage/Deed of Trust from
GMAC MORTGAGE, LLC to LaSalle Bank National Association, as Trustee for Morgan
Stanley Mortgage Loan Trust 2006-16AX was lost prior to recording when the loan was ,
transferred from GMAC MORTGAGE, LLC to LaSalle Bank National Association, as Trustee
for Morgan Stanly Mortgage Loan Trust 2006-16AX and is not obtainable. LaSalle Bank
National Association, as Trustee for Morgan Stanley Mortgage Loan Trust 2006-1 0AX is the
assignee, holder and owner of the loan™.

7. If one ignores the fact that there is no set of facts under which the above statement could
be true (this specific trust cannot be the assignee or the assignor) because the Morgan Stanley
Loan Trust 2006-16AX is a passive trust, a Special Purpose Vehicle, specifically designed for
purposes of obtaining a specific tax status to avoid double taxation, the allegation of paragraph
number 4 is still significant because it is an admission that in October 0£2007, prior to filing the
original complaint in this matter, GMAC had no real interest in this mortgage and the note, and
thus that GMAC and its attorneys knew, prior to filing of this Complaint that they had no
standing to file it. The fact that the Original Complaint was filed, with this exhibit attached to it
only shows the audacity and complete disregard for the pre-filing requirements under the
Supreme Court Rule 137. .

>

8. All subsequent efforts undertaken by the Plaintiff and by its attorneys are nothing more
than a blatant attempt to conceal the fact that the Plaintiff had no standing to initiate this
mortgage foreclosure complaint in October of 2007 nor to continue it subsequent to October of
2007.

9. The evidence for the above claim is easily ascertainable from the basic terms of the
Pooling and Servicing Agreement applicable to this trust.

10.  The Pooling and Servicing Agreement is the document that creates a mortgage backed
securitized trust and establishes the obligations and authority of the Master Servicer and other

parties involved in formation and administration of such a trust. The Pooling and Servicing

- Agreement also establishes mandatory rules and procedures for the placing of mortgages and

mortgage notes into the trust.

11. For purposes of adjudicating Defendant’s Motion to Dismiss it is sufficient to point out
that the Cut-off Date for this trust was October 1, 2006. See page 35 from the attached Exhibit
“B” consisting of relevant definitions from the Pooling and Servicing Agreement.



12 In addition the Closing Date for this trust was October 31, 2006. Sec page 33 of the
attached Exhibit “B”.

13.  Ttis a basic fact about securitization that each trust established for purposes of
securitization of mortgages has a Cut Off Date that must be stated in thie Pooling and Servicing
Agreement. The Cut Off Date is the date on which all mortgage loans in the trust must be
identified, and a final list of all of the mortgages placed in this trust must be set out. Each trust
also has a Closing Date which is the date that the individual mortgages must transferred to the
Trust Custodian, who must certify that for each mortgage that the Custodian has a

mortgage note endorsed in blank and proof that the ownership of the note has

been transferred to the trust by the Closing Date of the trust indicated in the Pooling and
Servicing Agreement.

14.  Plaintiff’s effort to legalize the assignment of this mortgage from GMAC to the Morgan
Stanley Loan Trust 2006-16AX in November of 2009 is a purely fictional “assignment” because
this mortgage, if it was included in this trust should have been included prior to October 31,
2006, the Closing Date of this trust, '

15. - Inaddition, this trust being designed as a Special Purpose Vehicle (a passive trast for
purposes of obtaining a desired tax treatment) does not have the ability to assign any mortgages,
thus precluding the kind of transfers that would have been necessary for the Plaintiff to acquire
this Mortgage from this the Morgan Stanley Loan Trust 2006-16AX after October 31, 2006. In
any case, the kind of transaction, contemplated by Plaintiff’s Response Exhibit E (“Corrective
Assignment” dated July 7, 2011 and the Assignment of Mortgage” dated November 26, 2009),
is not authorized in any provision of the Pooling and Servicing Agreement. In other words, these
‘assignments” are not legal possibilities contemplated by the Pooling and Servicing Agreement,
further indicating that these ‘assignments’ were fraudulent. ' '

16.  For similar reasons the ‘assignment’ from MERS to GMAC, attached as to Plaintiff’s
Response, as Response Exhibit “D”, must be rejected. This assignment s not dated and it ignores
the fact that the HLB, the original Lender, on August 1, 2006 already assigned its interest into
this Mortgage to American Home Mortgage, thus leaving MERS, even assuming arguendo
"MERS had the authority to execute such an assignment, with nothing to assign on behalf of HLB
on or about October 16, 200 . See attached Exhibit “C”, the assignment form HLB Mortgage to
American Home Mortgage dated August 1, 2006.

17. The crux of the Defendant’s Motion to Dismiss is based on the documents Plaintiff has
attached to its original complaint and its three additional and/or amended complaints filed on
behalf of GMAC and the Morgan Stanley Loan Trust 2006-16AX, from October of 2007 until
November of 201 1. During this 4 year period Plaintiff has failed to produce a single document
showing that the mortgage subject to this litigation was placed into the Morgan Stanley Loan
Trust 2006-16AX by October 31, 2006, the closing date set for this trust by the applicable
Pooling and Servicing Agreement,



18.  Plaintiff’s attorney has been advised about these details and about the fact that there is a
significant amount of other evidence from other cases being litigated all over the United States
of America, where the same parties involved in manufacturing this Plaintiff's documents
submitted in this case, have admitted executing fraudulent assignments, have admitted that they
were actually manufacturing those assignments in order to provide their attorneys with colorable
right to foreclose on those properties and that those assignments were not prepared on their
personal knowledge of the facts and inspection of the chain of title at the time of the alleged
transfers but only after the attorneys who retained their services advised them that they did not
have documents required to foreclose on those properties.

19.  Plaintiff and its attorneys are fully aware of the consequences of these fraudulent
assignments and are willingly undertaking this gamble and this Court has an obligation and duty
to immediately end these types of foreclosures.

20.  Defendant’s former attorney was mislead by Plaintiff's fraudulent documents and
apparently made some concessions and Plaintiff should not be allowed to rely on such fraud-
based admissions to proceed to gain full benefits of its own fraud. It is mind boggling that
someone would in good faith even advance such an argument.

21, Ifthis Court has any concerns regarding the arguments advanced in this Reply, this Court
would be well advised to allow Defendant to submit an additional, more detailed memorandum
regarding the Pooling and Servicing Agreement and its relevance for the Defendant’s Motion to
Dismiss. Defendant file his Motion to Dismiss on November 7, 2011 and did not motion it up
for presentation in anticipation of receiving from the Plaintiff a copy of the Pooling and
Servicing Agreement and incorporating it into Defendant’s Motion to Dismiss. However the
Plaintiff motioned Defendant’s Motion to Dismiss for presentation on November 17,2011 and
produced a copy of the Pooling and Servicing Agreement on November 29, 2011. The Pooling
and Servicing Agreement consists of some 180 pages of highly technical materials and
Defendant’s attorney was not able to incorporate all of the relevant provisions of that Pooling
and Servicing Agreement in this Reply.

For all of the above reasons, the Defendant, Richard Daniggelis prays for an order dismissing
Plaintiff’s Third Amended Complaint with prejudice pursuant to 735 ILCS 5/2-61 9(a)(2)
because Plaintiff, U.S. Bank N.A,. as Trustee for Morgan Stanley g\aa\l Trust 2006-16AX does

not have standing to pursue this action, _
WM 4

Andjetko Galic{ ~
Attorney for Defenddnt

Law Offices of Andjelko Galic
134 N. LaSalle Street

Suite 1810

Chicago, [llinois 60602

Tel (312) 986-1510

Attorney No.: 33013
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Please Return To; DOCX
[111 Alderman Dr.

Suite 350

Alpharetta, GA 30005

Please cross-reference to
Mitg/DOT Recorded in
Book N/A, PagelN/A,
Instr# 622826137
Adams County, IL.

_Project: AQG3
Loan Number: 000- 58942520
Re: 1720 N. Sedgwick St Chicago, IL 60614

LOST ASSIGNMENT AFFIDAVIT

STATE OF GA
COUNTY OF Fulton

Linda Green, Being Vice President On behalf of Saxon Mortgage Servmmg, Inc being duly swom, deposes
and says that to his/her best knowledge and belief under the penalty of perjury:

1. Iamthe Vice President for Saxon Mortgage Semcmg, Inc the duly appoinied and acting serving entity on
behalf of LaSalle Bank National Association, as Trustee for Morgan Stanley Mortgage Loan Trust 2006-
16AX, the current holder of a certain note dated 7/28/2006, made by Joseph Yeunes to the order of GMAC
Morigage LLC,) in the principal sum of $583100, together with interest at the rate of 8.75 percent (8. 75%)
per annum thereinafter referred to as the “Note”). A copy of the Note is attached hereto as “Exhibit A

2. The Note was secured by a Mortgage/Deed of Trust of same date made by Joseph Younes to GMAC
Mortgage LLC, which Security Deed was recorded on 9/16/2006, in Book N/A, Page N/A, Instmment

#622826137 in the office of recorder of AdamsCounty,IL.

3. L.aSalle Bank National Association, as Trustee for Morgan Stanley Mortgage Loan Trust 2006-16AX
is now the current and has been the holder of the Note and LaSalle Bank National Association, as Trustee for
Morgan Stanley Mortgage Loan Trust 2006-16AX has been in physwal possession of all associated loan
records since the loan was transferred.

4. Based upon the information available to us, it appears the assignment of the Mortgage/Deed of Trust
from GMAC MORTGAGE, LLC to LaSalle Bank National Association, as Trustee for Morgan
Stanley Mortgage Loan Trust 2006-16AX was lost prior to recording when the loan was transferred




from GMAC MORTGAGE, LLC to LaSalle Bank National Association, as Trustee for Morgan
Stanley Mortgage Loan Trust 2006-16AX and it is not oblainable. LaSalle Bank Nationa)
Association, as Trustee for Morgan Stenley Mortgage Loan Trust 2006-16AX is the assignee, holder
and owner of the loan.

3.
Swom 10 and subscribed before me this. Deponent:
day of ,20 .
By,
Notary Public: Nanie: Linda Green

Mrs
QQOIQ%



Execution Copy

. el
Vs E xhibd'B

MORGAN STANLEY CAPITAL ] INC.
Depositor

WELLS FARGO BANK, NATIONAL ASSOCIATION
Master Servicer and Securities Administrator

and

LASALLE BANK NATIONAL ASSOCIATION
Trustee and Custodian :

POOLING AND SERVICING AGREEMENT
Dated as of October 1, 2006

MORGAN STANLEY MORTGAGE LOAN TRUST 2006-16AX

MORTGAGE PASS-THROUGH CERTIFICATES, SERIES 2006-16AX

NY 1 39068176v.8
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the Aggregate Group 1 Principal Distribution Amount for that Distribution Date
remaining after distribution of the Aggregate Group [ Senior Principal Distribution
Amount, the Class M-1 Principal Distribution Amount, the Class M-2 Principal
Distribution Amount, the Class M-3 Principal Distribution Amount and the Class M-4
Principal Distribution Amount; and

the excess (if any) of (A) the sum of (1) the Class Principal Balance of the Class M-5
Certificates immediately prior to that Distribution Date and (2) the aggregate Class
Principal Balance of the Aggregate Group | Senior Certificates, Class M-1. Class M-
2, Class M-3 and Class M-4 Certificates (after taking into account the payment of the
Aggregate Group | Senior Certificates, Class M-1, Class M-2, Class M-3 and Class
M-4 Principal Distribution Amounts for such Distribution Date) over (B) the lesser of
(i) the aggregate Stated Principal Balance of the Aggregate Group 1 Mortgage Loans
as of the last day of the related Due Period multiplied by 95.10% and (ii) the amount,
ifany, by which (x) the aggregate Stated Principal Balance of the Aggregate Group |
Morigage L.oans as of the last day of the related Due Period exceeds (y) $2,517.987.

Class M-6 Principal Distribution Amount: With respect to the Class M-6 Certificates and

any Distribution Date (i) prior to the related Stepdown Date or on or after the related Stepdown
Date if a Trigger Event is in effect for the Aggregate Group | Certificates for that Distribution
Date, the Aggregate Group | Principal Distribution Amount for that Distribution Date remaining
after distribution of the Aggregate Group | Senior Principal Distribution Amount, the Class M-
Principal Distribution Amount, the Class M-2 Principal Distribution Amount, the Class M-3
Principal Distribution Amount, the Class M-4 Principal Distribution Amount and the Class M-5
Principal Distribution Amount or (ii) on or after the related Stepdown Date if a Trigger Event for
the Aggregate Group i Certificates is not in effect for that Distribution Date, the lesser of?

the Aggregate Group I Principal Distribution Amount for that Distribution Date
remaining after distribution of the Aggregate Group | Senior Principal Distribution
Amount, the Class M-1 Principal Distribution Amount, the Class M-2 Principal
Distribution Amount, the Class M-3 Principal Distribution Amount, the Class M-4
Principal Distribution Amount and the Class M-5 Principal Distribution Amount; and

the excess (if any) of (A) the sum of (1) the Class Principal Balance of the Class M-6
Certificates immediately prior to that Distribution Date and (2) the aggregate Class
Principal Balance of the Aggregate Group | Senior Certificates, Class M-1, Class M-
2, Class M-3, Class M-4 and Class M-5 Certificates (after taking into account the
payment of the Aggregate Group 1 Senior Certificates, Class M-1, Class M-2, Class
M-3, Class M-4 and Class M-5 Principal Distribution Amounts for such Distribution
Date) over (B) the lesser of (i) the aggregate Stated Principal Balance of the
Aggregate Group 1 Mortgage Loans as of the last day of the related Due Period
multiplied by 96.00% and (ii) the amount, if any, by which (x} the aggregate Stated
Principal Balance of the Aggregate Group I Mortgage Loans as of the last day of the
related Due Period exceeds (y) $2,517,987.

Class Optimal Interest Distribution Amount: Not applicable.
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Class Principal Balance: With respect to any Class of Certificates other than the Class |-
OC and Class 3-OC Certificates and as to any date of determination, the aggregate of the
Certificate Balances of all Certificates of such Class as of such date. With respect 1o the Class |-
OC Certificates and any Distribution Date, the Aggregate Group 1 Overcollateralized Amount as
of that Distribution Date. With respect to the Class 3-OC Certificates and any Distribution Date,
the Group 3 Overcollateralized Amount as of that Distribution Date.

Class Subordination Percentage: Not applicable.

Clearing Agency: An organization registered as a “clearing agency™ pursuant to
Section | 7A of the Securities Exchange Act of 1 934, as amended. As ofthe Closing Date, the
Clearing Agency shall be The Depository Trust Company. '

Clearing Agency Participant: A broker, dealer, bank, other financial institution or other
Person for whom from time to time a Clearing Agency effects book-entry transfers and pledges
of securities deposited with the Clearing Agency.

Closing Date: October 31, 2006.
Code: The Internal Revenue Code of | 986, as amended, and as it may be further
amended from time to time, any successor statutes thereto, and applicable U.S. Department of

Treasury regulations issued pursuant thereto in temporary or final form.

Collateralizatign Event: As defined in the Swap Agreement.

Commission: The U.S. Securities and Exchange Commission.

Compensating Interest Payment: As to any Distribution Date, an amount equal to the
lesser of (i) the Prepayment Interest Shortfall on the Mortgage Loans serviced by such Servicer
with respect to such Distribution Date and (i) the portion of the applicable Servicing Fec that the
related Servicer is required to remit to the Trust as compensation therefor in accordance with the
~terms of the related Purchase and Servicing Agreement,

Component: As specified in the Preliminary Statement.

Component Balance: With respect to any Compenent and any Distribution Date, the
Initial Component Balance thereof on the Closing Date, (A) plus any Subsequent Recoveries
added to the Component Balance of such Component pursuant to Section 5.02, (B) minus the
sum of all amounts applied in reduction of the principal balance of such Component and
Realized Losses allocated thereto on previous Distribution Dates.

Component Certificates: As specified in the Preliminary Statement.

- Component Notional Amount: Not applicable,

Confirmation: With respect to the Swap Agreement, the related Confirmation dated
October 31. 2006. evidencing the transaction between the Swap Counterparty and the Securities
Administrator on behalf of the Trust Fund, :
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Consent: A document executed by the Cooperative Corporation (i) consenting Lo the sale
ot the Cooperative Unit to the Mortgagor and (ii) certifying that all maintenance charges relating
to the Cooperative Unit have been paid.

Controlling Person: With respect to any Person, any other Person who “controls” such
Person within the meaning of the Securities Act.

Cooperative Corporation: The entity that holds title (fee or an acceptabie leasehold
estate) to the real property and improvements constituting the Cooperative Property and which
govemns the Cooperative Property, which Cooperative Corporation must qualify as a Cooperative
Housing Corporation under Section 216 of the Code.

Cooperative Loan: A Mortgage Loan secured by Cooperative Shares and a Proprietary
Lease, it any, :

Cooperative Property: The real property and improvements owned by the Cooperative
Corporation, that includes the allocation of individual dwelling units to the holders of the shares
of the Cooperativé Corporation.

"

Cooperative Shares: Shares issued by a Cooperative Corporation.

Cooperative Unit: With respect to any Cooperative Loan, a specific unit in a Cooperative
Property.

Corporate Trust Office: With respect to the Trustee, the designated office of the Trustee
in the State of [llinois at which at any particular time its'corporate trust business with respect to
this Agreement is administered, which office at the date of the execution of this Agreement is
located at 135 South LaSalle Street, Suite 1511, Chicago, Illinois 60603, Attn: Global Securities
and Trust Services MSM 2006-16AX, and which is the address to which notices to and
correspondence with the Trustee should be directed, or at such other address as the Trustee may
designate from time to time by notice to the Certificateholders, the Depositor, the Master
Servicer and the Securities Administrator or the principal corporate trust office of any successor
Trustee. With respect to the Certificate Registrar and presentment of Certificates for registration
of transfer, exchange or final payment, Wells Fargo Bank, National Association, Sixth Street and
Marquette Avenue. Minneapolis, Minnesota 55479, Attention: Corporate Trust, Morgan Stanley
Mortgage Loan Trust 2006-16AX, and for all other purposes, P.O. Box 98, Columbia, Maryland
21046 (or for overnight deliveries, 9062 Old Annapolis Road, Columbia, Maryland 21045),
Attention: Corporate Trust, Morgan Stanley Mortgage Loan Trust2006-16AX.

Custodial Account: Each custodial account (other than an Escrow Account) established
and maintained by a Servicer pursuant to a Purchase and Servicing Agreement.

Custodial Agreement: Not applicable.

Custodial Delivery Failure: With respect to any Custodian appointed hereunder, as
defined in Section 6.21 hereof. \
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Custodian: A Person who is at anytime appointed by the Depositor as a custodian of the
Mortgage Documents and the Trustee Mortgage Files. The initial Custodian is LaSalle Bank,
National Association.

Custodian Certification: As defined in Section 2.01.

Cut-off Date: October 1, 2006.

Cut-off Date Pool Principal Balanc.e: $956,297,395.

Cut-off Date Principal Balance: As 1o'any Mortgage Loan, the Stated Principal Balance
thereof as of the close of business on the Cut-off Date.

Debt Service Reduction: With respect to any Mortgage Loan, a reduction by a court of
competent jurisdiction in a proceeding under the Bankruptcy Code in the Scheduled Payment for
such Mortgage Loan which became final and non-appealable, except such a reduction resulting,
from a Deficient Valuation or any reduction that results in a permanent forgiveness of principal, .

H

Deceased Holder: Not applicable.

Defaulted Swap Termination Payment: Any Swap Termination Payment required to be
paid by the Supplemental [nterest Trust to the Swap Counterparty pursuant to the Swap
Agreement as a result of an Event of Default (as defined in the Swap Agreement) with respect to
which the Swap Counterparty is the defaulting party or a Termination Event {as defined in the
Swap Agreement) (other than [llegality or a Tax Event that is nota Tax Event Upon Merger
{each as defined in the Swap Agreement)) with respect to which the Swap Counterparty is the
sole Affected Party (as defined in the Swap Agreement).

Defective Mortgage Loan: The meaning specified in Section 2.05(a).

Deficient Valuation: With respect to any Mortgage Loan, a valuation of the related
Mortgaged Property by a court of competent jurisdiction in an amount less than the then
outstanding indebtedness under the Mortgage Loan, or any reduction in the amount of principal
to be paid in connection with any Scheduled Payment that results in & permanent forgiveness of
principal, which valuation or reduction results from an order of such court which is final and
non-appealable in a proceeding under the Bankruptcy Code.

Definitive Certificate: A Certificate of any Class issued in definitive, fully registered,
certificated form. As of the Closing Date the Classes of Certificates being issued as “Definitive
Certificates™ are set forth in the Preliminary Statement.

Delay Certificates: As specified in the Preliminary Statement,

Deleted Mortgage Loan: A Mortgage Loan that is repurchased, or replaced or to be
replaced with a Replacement Mortgage Loan. _

Delinguent: Any Mortgage Loan with respect to which the Scheduled Payment due on a
Due Date is not received.
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Depositor: Morgan Stanley Capital [ Inc., a Delaware corporation having its principal
place of business in New York, or its successors in interest,

Depository: Cede & Co., or any other organization registered as a “clearing agency™
pursuant to Section 1 7A of the Securities Exchange Act of 1934, as amended. The Depository
shall initially be the registered Holder of the Book-Entry Certificates. The Depository shall at ail
times be a “clearing corporation” as defined in Section 8-102(a)(5) of the Uniform Commercial
Code of'the State of New York.

Determination Date: With respect to cach Servicer, the “Determination Date” set forth in
the related Purchase and Servicing Agreement.

Disqualified Organization: A “disqualified organization” as defined in Section
860E(e)(5) of the Code. ’

Distribution Account: The separate Eligible Account created and maintained by the
Securities Administrator, on behalf of the Trustee, pursuant to Section 4.01. Funds in the
Distribution Account (exclusive of any earnings on investments made with funds deposited in
the Distribution Account) shall be held in trust for the Trustee and the Certificateholders for the
uses and purposes set forth in this Agreement.

Distribution Account Deposit Date: With respect to each Servicer, not later than 1:00
p.m., New York time, on 18th day of each calendar month after the initial issuance of the
Certificates or, if such 18th day is not a Business Day, either the immediately preceding or
immediately following Business Day, as set forth in the refated Acknowledgement, com mencing
in November 2006. :

Distribution Date: The 25th day of each month or, if such 25th day is not a Business
Day, the next succeeding Business Day, commencing in November 2006. '

Due Date: With respect to any Distribution Date, the first day of the month in which
such Distribution Date occurs, With respect to any Mortgage Loan, the date on which a
Scheduled Payment is due under the related Mortgage Note as indicated in the applicable
Purchase and Servicing Agreement.

Due Period: As to any Distribution Date, the calendar month prior to such Distribution
Date. :

EDGAR: The Commission’s Electronic Data Gathering, Analysis and Retrieval system.

Eligible Account: Any of (i} an account or accounts maintained with a federal or state
chartered depository institution or trust company the short-term unsecured debt obligations of
which (or, in the case of a depository institution or trust company that is the principal subsidiary
of a holding company, the debt obligations of such holding company) have the highest short-
term ratings of each Rating Agency at the time any amounts are held on deposit therein, or (i) an
account or accounts in a depository institution or trust company in which such accounts are
insured by the FDIC or the SAIF (1o the limits established by the FDIC or the SAIF) and the
uninsured deposits in which accounts are otherwise secured such that, as evidenced by an
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Opinion of Counsel delivered to the Trustee, the Securities Administrator and to each Raling
Agency, the Certificateholders have a claim with respect to the funds in such account or a
perlected first priority security interest against any collateral (which shall be limited to Permitted
Investments) securing such funds that is superior to claims of any other depositors or creditors of
-~ the depository institution or trust company in which such account is maintained, or (iii) a trust
account or accounts maintained with the trust department of a federal or state chartered
depository institution or trust company, acting in its fiduciary capacity or (iv) any other account
acceptable to each Rating Agency, as evidenced by a signed writing delivered by each Rating
Agency. Eligible Accounts may bear interest, and may include, if otherwise qualified under this
definition. accounts maintained with the Trustee, the Paying Agent, the Securities Administrator
or the Master Servicer, '

Eligible [nstitution: An institution having the highest short-term debt rating, and one of
the two highest long-term debt ratings of the Rating Agencies or the approval of the Ratin g
Agencies. :

ERISA: The Employee Retirement Income Security Act of 1974, as amended.

ERISA-Qualifying Underwriting: A best efforts or firm commitment underwriting or
private placement that meets the requirements of an Underwriter’s Exemption.

ERISA-Restricted Certificate: As specified in the Preliminary Statement,

Escrow Account: With respect to each Mortgage Loan, as defined in Article 1 of the
related Purchase and Servicing Agreement.

Estoppel Letter: A document executed by the Cooperative Corporation certifyin g, with
respect to a Cooperative Unit, (i) the appurtenant Proprietary Lease will be in full force and
effect as of the date of issuance thereof, (ii) the related stock certificate was registered in the
Morigagor’s name and the Cooperative Corporation has not been notified of any lien upon,
pledge of, levy of execution on or disposition of such stock certificate, and (jii) the Mortgagor is
not in default under the appurtenant Proprietary Lease and all charges due the Cooperative
Corporation have been paid.

Event of Default: Any one of the conditions or circumstances enumerated in
Section 6.14.

Exchange Act: The Securities Exchange Act of 1934, as amended, and the rules and
regulations promulgated thereunder,

Exchange Act Reports: Any reports on Form 10-D, Form 8-K and Form 10-K required to
be filed with respect to the Trust Fund under the Exchange Act. .

Fannie Mae: The entity formerly known as the Federal National Mortgage Association, a
federally chartered and privately owned corporation organized and existing under the Federal
National Mortgage Association Charter Act, or any successor thereto.

FDIC: The Federal Deposit Insurance Corporation or any successor thereto,
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ASDONMENT
CONTULY TOUR LAWTER BEFORZ LKINGHD THLY ST RUMENT - THEE oGS TRUMENT SHOULD KE YLD BY LAWYEAL DRLY

[s)
(¥}
%,
KNOW THAT ",
HLB Hortgage g ‘&6‘
520 Broadhollow Road ) 'f??
Helville, ¥Y 11747
L]
BSSigROT,
in considerotion of TEN dollors,
peid by American Heme Mortgage
520 Broadhollow Road
Melville, WY 11747
i
. nsSignee,

hereby assigns unto the nssignee,
Mortgage dated July 28, 2006

made by Jomeph Younes
o HLE Mortgage

in the principal sum of $581,100.00  intended to be recorded nesrly simultonecusty herewith
in the Officc of the County Clerk  ‘of the Counly of Cook ', covering premisss
commonly known as 1720 N Sedgwick 8t,Chicago,IL 60614

, which premiges are more particulerly described in the ploresuid
maoripsge being assipned berewilh,

THIS ASSIGNMENT 15 NOT SURJECT TO THE REQUIREMENTS OF SECTION 275 OF THE
REAL PROPERTY LAW BECAUSE IT IS AN ASSIGNMENT IN THE SECONDARY
MORTGAGE MARKET, )

Together with the bond or note or obligation described in sold rortpage, and the monies due and to
grow duc thereon with the interest; TO HAYE AND TO HOLD the same unto the assignee ang to
the successors, legal represeniatives and assigns of the essignee Jorever,

The word "assignor” or "ussignee” shall be construed as {f 1t read "assignors” or "assigness”
whenever the sense of this Instrument so requires,

IN WITNESS WHEREOF, (he assipnor has duly execuled this sssipnment the 1ot day of August
2006 ’ .

1

HLB Wortgige /
BY: :

EW VALENTIHE
AuchoTized Signatory

Docurent Ho. 961301/Porm Neme ahl100501/ 110797 " APPL N100013JBIT1Y LOAN R:0000D20DDD
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

Defendant/Counter-claimant and
Cross-claimant,

U.S. Bank, N.A., as trustee for Morgan Stanley Loan )
Trust 2006-16AX, )
Plaintiff/Counter-Defendant, )
- - )

vs. ) No.: 07 CH 29738
)
RICHARD DANIGGELIS, )
)
)
).
)

Joseph Younes, Mortgage Electronic Registration Systems, }
Inc., as nominee for HLB Mortgage, Unknown Heirs and )

legatees f Joseph Younes and unknown owners, )
Defendants/Cross-Defendants, )

: )
Paul Shelton, Erika Rhone and Stewart Title of Illinois. )
Cross-Defendants, )

PROOF OF SERVICE

TO:  See attached Service list

I, Andjetko Galic, an attorney, certify that I served Defendant’s Reply to Motion to
Dismiss Plaintiff’s Third Amended Complaint with Proof of Service by mailing a copy to the
above parties at the above listed address by depositing same in the U.S. mail at 134 N. LaSalle
Street in Chicago, Illinois before the hour of 5:00 P.M. on December 16 2011 with proper
postage prepaid. N

el _/ AN
Andjelko Galfc™—"
Attorney at law
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EQE IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
g?g COUNTY DEPARTMENT, CHANCERY DIVISION
o)

ank, N.A., as trustee for Morgan Stanley Loan
2006-16AX,

S0 Plaintiff/Counter-Defendant,
U3 .
VS,

J .
RICHARD DANIGGELIS,

)

)

)

)

) No.: 07 CH 29738

)

)
Defendant/Counter-claimant and }
Cross-claimant, )

RICHARD DANIGGELIS’ RESPONSE TO PLAINTIFF'S MOTION TO DISMISS

Now comes the Defendant, Richard Daniggelis, by and through his attorney Andjelko Galic and
as his Response to Plaintiff’s motion to dismiss states as follows.

l. On Muy 15, 2014 Plaintiff presented its motion o dismiss but Plaintiff's motion is
actually seeking to vacate the judgment of foreclosure entered on March 20, 2013. Plaintifls
motion fails to specify any statutory grounds for Plaimiff’s motion.

2, Moreover, on May 15, 2014 Plaintiff also presented its “motion to dismiss” before J udge
Kyriakopoulos and Judge Kyriakopoulos entered an order dismissing this cause without
prejudice. In addition, the order entered by Judge Kyriakopoulos incorrectly indicated that there
are no pending cross claims or counter claims, See attached Exhibit “A” a copy of the order
entered on May 15, 2014 by Judge Kyriakopoulos.

3. In Ulinois Plaintiff has the right to voluntarily dismiss its complaint. However, this right
is not absolute, Section 5/2-1009 from our Code of Civil Procedure provides the requirements for
a voluntary dismissal. The statute provides as follows:

(a) The plaintiff may, at any time before trial or hearing begins, upon notice to each party
who has appeared or each such party’s attorney, and upon payment of costs, dismiss his
or her action or any part thereof as to any defendant, without prejudice, by order filed in
the cause, ; '

(b) The court may hear and decide a motion that has been filed prior to a motion filed under
subsection (a) of this Section when the prior filed motion, if favorably ruled on by the
court, could result in a final disposition of the cause

(c) After trial or hearing begins, the plaintiff may dismiss, only on terms fixed by the court
(1) upon filing a stipulation to that effect signed by the Defendant, or (2) on motion
specifying the ground for dismissal, which shall be supported by affidavit or other proof.



(d) A dismissal under subsection (a) of this Section does not dismiss a pending counterclaim
or third party complaint. 735 [LCS 5/2-1009 (a-d) (West 2009).

4, The Nlinois Supreme Court in Morrison v. Wagner has further clarified that "Section 2-
1009(a) of the Code of Civil Procedure, by its terms, confers on plaintiffs an ‘unfettered right’ to
voluntarily dismiss a claim without prejudice, upon proper notice and payment of costs, ‘at any
time before trial or hearing begins.” Morrison v. Wagner, 191 111.2d162, 729 N.E.2d 496, 288
(2000) This provision, the Court goes on (o note, is subject to two qualifications: ( DIfa
previously filed defense motion could result in 2 final disposition of the cause of action, the court
has the discretion to hear and decide that motion before ruling on the motion for voluntary
dismissal. (2) If circumstances of the case are such that dismissal would directly conflict with a
specific rule of the Supreme Court, the terms of the rule take precedence over the plaintiff’s right
to voluntarily non-suit the case. Morrison v. Wagner, 191 11124162, 729 N.E.2d 486, 288
(20003. The trial court in Morrison, basing its decision on Supreme Court Rule 219(e), denied
the plaintiff’s motion to voluntarily dismiss the case because the court believed the plaintiff
sought to avoid compliance with discovery deadlines. Morrison v. Wagner, 191 I.2d162, 729
N.E.2d 496, 288 (2000).

5. In this case by filing its motion to dismiss Plaintiff is seeking to prevent Richard
Daniggelis from appealing the order entered on February 15, 2013 and on March 20, 2013 which
would be in conflict with the Supreme Court Rule 304(a) and the order entered on May 13, 2014
granting Younes’ moticn for adding 304(a) language to these orders.

6. If Plaintiff is seeking to dismiss the entire case and all orders entered in this case so far
then Defendant, Richard Daniggelis, has no objection to Plaintiff’s motion to dismiss.

7. If Plaintiff is seeking anything other than the dismissal of the entire case against all
defendants Plaintiff's motion must be denied because its purpose is to mute Richard Daniggelis’
right to appeal the orders entered on February 15 and on March 20, 2014.

Wherefore, Defendant Richard Daniggelis, prays for an order denying Plaintiff's motion to
dismiss and/or in the alternative to grant Plaintiff’s motion to dismiss if Plaintiff is seeking to
dismiss this cause of action in its entirety.

Respgatfully syb

Andj%lﬂo Galic

Law Office of Andjelko Galic
Attorney for Richard Daniggelis
134 N. LaSalle Street, Suite 1040
Chicago, IL 60602

(312) 986- 1510

Attorney No. 3301
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33013
IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

U.S. Bank, N.A., as trustee for Morgan Stanley Loan
Trust 2006-16AX,
Plaintiff/Counter-Defendant,

RICHARD DANIGGELIS,
Defendant/Counter-claimant and
Cross-claimant,

)
)
)
)
VS, : ) No.: 07 CH 29738
)
)
)
)
NOTICE OF FILING
TO:  See attached Service List
You are hereby given ndtice that on June 17, 2014, we electronically filed with the Clerk of the

Circuit Court of Cook County our Response to Plaintiff’s Motion to Dismiss, a copy of which is
attached and is hereby served upon you. ' : e

ANDJ%kO' GALIC™ N
Attorney for Richard Daniggelis
134 N, LaSalle Street, Suite 1040
Chicago, IL 60602

(312) 986- 1510

Attorney No. 33013

CERTIFICATE OF SERVICE

I, Andjelko Galic, an attorney, certify that I caused this Notice of Filing to be served by placing a
copy of it in an envelope addressed the above party at the above address and depositing the same
in the U.S. mailbox in Chicago, on June 17, 2014 with proper postage prepaid.

Andj#"lyo Galic—" T
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SERVICE LIST

Pearce and Associates, P.C.
| N. Dearborn Street, Suite 1300
Chicago, Illinois 60602

Peter King, Esq.

King Holloway LLC

101 N Wacker Drive, Suite 2010
Chicago, IL 60606
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33013

IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

U.S. Bank, N.A,, as trustee for Morgan Stanley Loan
Trust 2006-16AX,
Plaintiff/Counter-Defendant,

RICHARD DANIGGELIS,
Defendant/Counter-claimant and

)
)
)
)
Vs, ) No.: 07 CH 29738
)
)
)
Cross-claimant, )

NQOTICE OF FILING

TO:  See attached Service List

‘You are hereby given notice that on June 17, 2014, we electronically filed with the Clerk of the
Circuit Court of Cook County our Response to Plaintiff’s Motion to Dismiss, a copy of which is
attached and is hereby served upon you.

ANPIELKO GALIE

Attgrney for Richard Daniggelis
134:N. LaSalle Street, Suite 1040
Chicago, IL 60602

{312) 986- 1510
“Attorney No. 33013 .

CERTIFICATE OF SERVICE

1, Andjelko Galic, an attorney, certify that I caused this Notice of Filing to be served by placing a
copy of it in an envelope addressed the above party at the above address and depositing the same
in the U.S. mailbox in Chicago, on June 17, 2014 with proper postage prepaid.

Vi D

. \\ KM
Andjelkc' Galic NG
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SERVICE LIST

Pearce and Associates, P.C,
I N. Dearborn Street, Suite 1300
Chicago, lllinois 60602

Peter King, Esq.

King Holtoway LLC

101 N Wacker Drive, Suite 2010
Chicago, IL 60606 '
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, CHANGERS:. BEVISION: g

- 5 F-) 33013

o TIROUHT Ll BE CO0K
U.S. Bank, N.A, as trustee for Morgan Stanley Loan DOUNTY, 111 105
Trust 2006- 16AX )EWHLEM DIy

Plaintiff/Counter-Defendant, TTTURE TRY R
n z"m%':n?hv Hﬁ'ﬁ—\*‘; ir« a

VS, ) No.: 07 CH 29738
o )
RICHARD DANIGGELIS, ‘ )
' Defendant/Counter-claimant and )
Cross-claimant, )

MOTION TO RECONSIDER THE ORDER ENTERED ON MAY 15, 2014

Now comes the Defendant/Counter-plaintiff, Richard Daniggelis, by dnd through his -
attorney Andjelko Galic and pursuant to Section 5/2-1203 moves this court t reconsider the

order entered on Mdy 15, 2014. In support of his motion Defendant/Counter _ %Rlchard )
Darug gelis, states as follows: o ; E s
?J-'* ol

1 On May 15, 2014 IhlS court entered an o:dcr and grantcd Joseph &GQgEf{cs Lmotl
a 304(d) ﬁndln

complaint. In addition, on May 15, 2014 this court enlered dmengg@m?lum ot
judgment, - TE cr

"-i:

N

The Supreme Court Rule 304(a) states that if multiple parties or multiple clcums for
relief are involved in an action, an appeal may be taken from a final judgment as to
one or more but fewer than all of the parties or claims only if the trial court has made
an express written finding that there is no Just reason for delaying either enforcement

or appeal or both,

3. On Decembcr 31 2013 Joseph Youness filed his motion for a 304(a) finding together
with his motion for possession. These two motions, if granted, would have resolved
all issues that were unresolved between these two parties.

4. However, on March 18, 2014 Joseph Younes filed his Motion to Withdraw his
' Motion for Oder of Possession.

5. In addition, on May 15, 2014 Plaintiff presented its Motion to Dismiss the underlying -
foreclosure case and that motion is set for hearing on August 7, 2014.

6. The above facts clearly show that all the issues between Joseph Younes and Richard _
Daniggelis have not been resolved yet and therefore that this Court should not have
granted Yones’ motion for 304(a) language because possession is an issue that has



not been resolved and Joseph Younes did not even file a motion asking for leave to
sever his possession claim from this case. Younes is current] y involved in forum
shopping in an effort to secure a forum that is more likel y to grant him possession to
the subject property. Even if he is allowed to proceed with his claim in the Municipal
Department this additional litigation will result in needless increase in the costs of
litigation. Separating these claims at this point in this litigation cannot be justified in
terms of judicial economy and thus this Court should reconsider its May 15, 2014
order granting Younes’ motion for 304(a) language.

7. Moreover, Plaintiff’s Motion to Dismiss the underlying foreclosure complaint directly
tmpacts on Richard Daniggelis” ri ght-to appeal the order entered on May 15, 2014. If
this Court were to grant Plaintiff’s Motion to Dismiss that order would render any
appeal of the May 15, 2014 order filed by Daniggelis moot and Mr. Dani ggelis would
lose his right to appeal the order entered on May 15, 2014,

Wherefore, Defendant Richard Daniggelis, prays for an order reconsidering the order entered
on May 15, 2014 granting Younes’ motion for 304(a) languages and/or in the aliernative
staying the enforcement and/or appeal of the May 15, 201 order granting Younes’ motion for
304(a) language until after this Court rules on Plaintiff’s motion to dismiss.

i N
l}”pgpectfu[ly submifted, ™
I .

[ itg s J
ql:\'f"f([/{%"[ 1 )
Andjelko Galicn___~"

f

ANDJELKO GALIC

Attorney for Richard Daniggelis
134 N. LaSalle Street, Suite 1810
Chicago, IL 60602

(312) 986- 1510

Attorney No. 33013
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS*- gj a g

COUNTY DEPARTMENT, CHANCERY E;J'IN’,IS' (N,
IJLL 29 ) Pf:i :lf: Gl

Defendant/Counter-claimant and
Cross-claimant,

U.S. Bank, N.A., as trustee for Morgan Stanley Loan ) ““"‘}?gé;;;gum U Coox
Trust 2006-16AX, » ) CHANC L OIS
Plaintiff/Counter-Defendant, R I,

) I e O
VS. ) No.: 07 CH 29738 .

) :
RICHARD DANIGGELIS, )

)

NOTICE OF FILING
TO:  See attached Service List

You are hereby given notice that on fune 13, 2014, we filed with the Clerk of the Circuit Court

of Cook County our Motion to Reconsider the Order Entered on May 15, 2014, a copy of which
is attached and is hereby served upon you,
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ANIJELKO GALIC

= -
~
0
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o
a

Attorney for Defendant BErs
134 N. LaSalle Strect, Suite 104 ;%
Chicago, IL 60602 2R
(312) 986- 1510 nS%
Attorney No. 33013 " w

s PO T
_,S_\,_?p:.x.qnma( ;

CERTIFICATE OF SERVICE

I, Andjelko Galic, an attorney, certify that I caused this Notice of Filing to be served by placing a
copy of it in an envelope addressed the above party at the above address and depositing the same

in the U.S. mailbox at 134 North LaSalle Street in Chicago, before the hour of 5 p.m. on June |3,
2014 with proper postage prepaid.

)

Andjlkd Galic >~ ~—



Peter King, Esq.

King Holioway LLC

101 N Wacker Drive, Suite 2010
Chicago, 1L 60606

Paul Shelton, Esq.

Shelton Law Group .
700 E Ogden Ave, Suite 101
Westmont, IL 60559

John J Knopic, II Esq.
Pierce and Associates

I N Dearborn, Suite 1300
Chicago, IL 60602

SERVICE LIST



