Misc. Notes on Statutes of Limitations, Due Diligence, & Laches:

*1* HOMELESS PEOPLE whose 1st & 14th Amendment Civil were repeatedly violated by LPD.

*2* PERJURY: Court's Duty: Fla. Law 914.13. –Providing false information for a police report, or submitting a knowingly false report to the police is treated as a first-degree misdemeanor in Florida:
837.012  Perjury when not in an official proceeding.-- 


(1)  Whoever makes a false statement, which he or she does not believe to be true, under oath, not in an official proceeding, in regard to any material matter shall be guilty of a misdemeanor of the first degree, punishable as provided in s. 775.082 or s. 775.083. 


(2)  Knowledge of the materiality of the statement is not an element of this crime, and the defendant's mistaken belief that his or her statement was not material is not a defense. 

History


775.15Time limitations; general time limitations; exceptions.—


(1)A prosecution for a capital felony, a life felony, or a felony that resulted in a death may be commenced at any time. If the death penalty is held to be unconstitutional by the Florida Supreme Court or the United States Supreme Court, all crimes designated as capital felonies shall be considered life felonies for the purposes of this section, and prosecution for such crimes may be commenced at any time.


(2)Except as otherwise provided in this section, prosecutions for other offenses are subject to the following periods of limitation:


(a)A prosecution for a felony of the first degree must be commenced within 4 years after it is committed.


(b)A prosecution for any other felony must be commenced within 3 years after it is committed.


(c)A prosecution for a misdemeanor of the first degree must be commenced within 2 years after it is committed.


(d)A prosecution for a misdemeanor of the second degree or a noncriminal violation must be commenced within 1 year after it is committed.

*3* FALSE ARREST & Malicious prosecution based on perjured testimony: (see below)

*4* POLICE BLOCKING peoples' telephones from calling LPD (Civil Rights)

*5* Lack of DUE PROCESS (Civil Rights) Both regarding phone block (LPD) and regarding lack of Trial Jury rights (trial judge) -see also: 95.11: 20 years.

*6* Widespread Refusal to comply with numerous PUBLIC RECORDS requests: Fla Law ch119

119.10Violation of chapter; penalties.—

(1)Any public officer who:

(a)Violates any provision of this chapter commits a noncriminal infraction, punishable by fine not exceeding $500.

(b)Knowingly violates the provisions of s. 119.07(1) is subject to suspension and removal or impeachment and, in addition, commits a misdemeanor of the first degree, punishable as provided in s. 775.082 or s. 775.083.

(2)Any person who willfully and knowingly violates:

(a)Any of the provisions of this chapter commits a misdemeanor of the first degree, punishable as provided in s. 775.082 or s. 775.083.

(b)Section 119.105 commits a felony of the third degree, punishable as provided in s. 775.082, s. 775.083, or s. 775.084.

*-7-* ILLEGAL THREATS, and more 'WHISTLEBLOWER' retaliation/intimidation: see below

The statute of limitations begins to run "when the plaintiff knows or has reason to know of the injury which is the basis of his action." See Kuhnle Bros., Inc. v. County of Geauga, 103 F.3d 516 (6th Cir.1997) (quoting Sevier v. Turner, 742 F.2d 262, 273 (6th Cir.1984)). 

“Equitable tolling "permits a plaintiff to avoid the bar of the statute of limitations if despite all due diligence he is unable to obtain vital information bearing on the existence of his claim." Cada, 920 F.2d at 451 (citations omitted). This doctrine does not assume a wrongful--or any--effort by the defendant to prevent the plaintiff from suing.” Smith v. COCH, 951 F.2d 834 (7th Cir. 1992)


“But even if Hazel did not exercise the highest degree of diligence Hartford's fraud cannot be condoned for that reason alone. This matter does not concern only private parties. There are issues of great moment to the public in a patent suit. Mercoid Corporation v. Mid-Continent Investment Co., 320 U. S. 661; Morton Salt Co. v. G. S. Suppiger Co., 314 U. S. 488. Furthermore, tampering with the administration of justice in the manner indisputably shown here involves far more than an injury to a single litigant. It is a wrong against the institutions set up to protect and safeguard the public, institutions in which fraud cannot complacently be tolerated consistently with the good order of society. Surely it cannot be that preservation of the integrity of the judicial process must always wait upon the diligence of litigants. The public welfare demands that the agencies of public justice be not so impotent that they must always be mute and helpless victims of deception and fraud.”

HAZEL-ATLAS GLASS CO. V HARTFORD-EMPIRE CO., 322 U. S. at 246 (1944)

Here, Holland diligently pursued his rights by writing Collins numerous letters seeking crucial information and providing direction, by repeatedly requesting that Collins be removed from his case, and by filing his own pro se habeas petition on the day he learned his AEDPA filing period had expired.

Holland repeatedly requested that the state courts and the Florida bar remove Collins from his case. Based on these and other record facts, Holland asked the Federal District Court to toll the AEDPA limitations period for equitable reasons. It refused, holding that he had not demonstrated the due diligence necessary to invoke equitable tolling. Affirming, the Eleventh Circuit held that, regardless of diligence, Holland’s case did not constitute “extraordinary circumstances.”

Equitable tolling is a principle of tort law stating that a statute of limitations shall not bar a claim in cases where the plaintiff, despite use of due diligence, could not or did not discover the injury until after the expiration of the limitations period.

For example, when pursuing one of several legal remedies, the statute of limitations on the remedies not being pursued will be equitably tolled if the plaintiff can show:

1. Timely notice to the adverse party is given within applicable statute of limitations of filing first claim

2. Lack of prejudice to the defendant

3. Reasonable good faith conduct on part of the plaintiff when attempting to pursue that and subsequent remedies.

Because the applicability of the equitable tolling doctrine often depends on matters outside the pleadings, it "is not generally amenable to resolution on a Rule 12(b)(6) motion." Cervantes v. City of San Diego, 5 F.3d 1273, 1276 (9th Cir.1993). A motion to dismiss based on the running of the statute of limitations period may be granted only "if the assertions of the complaint, read with the required liberality, would not permit the plaintiff to prove that the statute was tolled." Jablon v. Dean Witter & Co., 614 F.2d 677, 682 (9th Cir.1980). In fact, a complaint cannot be dismissed unless it appears beyond doubt that the plaintiff can prove no set of facts that would establish the timeliness of the claim. Id. (citing Conley v. Gibson, 355 U.S. 41, 78 S.Ct. 99, 2 L.Ed.2d 80 (1957)). For this reason, we have reversed dismissals where the applicability of the equitable tolling doctrine depended upon factual questions not clearly resolved in the pleadings. See Cervantes, 5 F.3d at 1277; Emrich v. Touche Ross & Co., 846 F.2d 1190, 1199 (9th Cir.1988); Donoghue v. Orange County, 848 F.2d 926, 931 (9th Cir.1987). Similarly, we must reverse if the factual and legal issues are not sufficiently clear to permit us to determine with certainty whether the doctrine could be successfully invoked.

· Supermail Cargo, Inc. v. U.S., 68 F.3d 1204 (9th Cir. 1995)

Obstruction of justice

const. Right of access to courts deprived

'continuing violation' – 'continuing injury' – toll sol

Ocean Acres contends that it should not be time barred from bringing its due process claims under either of two theories: that defendants' actions amounted to fraudulent concealment or that the moratorium constituted a "continuing wrong."

"A continuing violation is occasioned by continual unlawful acts, not continual ill effects from an original violation." Ward v. Caulk, 650 F.2d 1144, 1147 (9th Cir.1981), cited with approval in Sandutch v. Muroski, 684 F.2d 252, 254 (3rd Cir.1982).

Impracticable (Impossible in practice to do or carry out) Take reasonable steps. --- Had notice of misconduct. --- Loss of employment due to false arrest, malicious prosecution, and expenses incurred in the preparation and filing of these complaints (both emotional stresses and financial expenses -as well as time lost from employment seeking) RICO

Denial of access to public records which would show that I had not made any harassing phone calls to the police station up to the very day my phone was blocked, and that it was only blocked in response to my call to IA, which was both my right as well as what I was told to do by the dispatcher.

Courts held that, even after 20 years, statutes of limitations are tolled when “violations of his civil rights in several claims, including violation of his right to due process by not being provided the exonerating DNA kit for over 12 years,” and held that “the State cannot create a statutory right and afford for it with procedures that fail to provide due process.” Newton v. City of New York, 681 F.Supp.2d 473 (S.D.N.Y. 2010) 

“Two essential elements of laches are (1) unreasonable delay by one having legal or equitable rights in 

asserting them; and (2) a good faith change of position by another to his detriment because of the delay.” In re Jindal Saw Ltd., 264 S.W.3d 755, 760 (Tex. App.—Houston [1st Dist.] 2008, orig. proceeding). (quoting Rogers v. Ricane Enters., 772 S.W.2d 76, 80 (Tex. 1989)). “As a general rule, laches is inappropriate when the controversy is one to which a statute of limitations applies.” Graves v. Diehl, 958 S.W.2d 468, 473 (Tex. App.—Houston [14th Dist.] 1997, no pet.).

FLORIDA LAW: 
95.11
Limitations other than for the recovery of real property.

—Actions other than for recovery of real property shall be commenced as follows:

(1)WITHIN TWENTY YEARS.—An action on a judgment or decree of a court of record in this state.

(3)WITHIN FOUR YEARS.—

(j)A legal or equitable action founded on fraud. [Perjury is SURE fraud since it resulted in false arrest that extorted monies from me]

(o)An action for assault, BATTERY, FALSE ARREST, MALICIOUS prosecution, MALICIOUS interference, FALSE imprisonment, or any other intentional tort, except as provided in subsections (4), (5), and (7).

(4)WITHIN TWO YEARS.— [Medical malpractice]

(5)WITHIN ONE YEAR.— [Contract Law]

(7)FOR INTENTIONAL TORTS BASED ON ABUSE [Such as spousal abuse]

(6)LACHES.—Laches shall bar any action unless it is commenced within the time provided for legal actions concerning the same subject matter regardless of lack of knowledge by the person sought to be held liable that the person alleging liability would assert his or her rights and whether the person sought to be held liable is injured or prejudiced by the delay. This subsection shall not affect application of laches at an earlier time in accordance with law.

Common-law laches requires a showing of an unreasonable delay in asserting a known right which causes undue prejudice to the party against whom a claim is asserted. Life Marketing, Inc. v. A.I.G. Life Ins. Co., 588 So. 2d 663 (Fla. 5th DCA 1991).

Cool quotes – modify to tastes:

We have, then, a case in which undisputed evidence filed with the Circuit Court of Appeals in a bill of review proceeding reveals such fraud on that Court as demands, under settled equitable principles, the interposition of equity to devitalize the 1932 judgment despite the expiration of the term at which that judgment was finally entered. Did the Circuit Court have the power to set aside its own 1932 judgment and to direct the District Court likewise to vacate the 1932 decree which it entered pursuant to the mandate based upon the Circuit Court's judgment? Counsel for Hartford contend not. They concede that the District Court has the power, upon proper proof of fraud, to set aside its 1932 decree in a bill of review proceeding, but nevertheless deny.

Neither should they now be permitted to escape the consequences of Hartford's deceptive attribution of authorship to Clarke on the ground that what the article stated was true. Truth needs no disguise. The article, even if true, should have stood or fallen under the only title it could honestly have been given -- that of a brief in behalf of Hartford, prepared by Hartford's agents, attorneys, and collaborators.

Federal law determines when a cause of action accrues and the statute of limitations begins to run for a Sec. 1983 action. Bagley v. CMC Real Estate Corp., 923 F.2d 758, 760 (9th Cir.1991), cert. denied, --- U.S. ----, 112 S.Ct. 1161, 117 L.Ed.2d 409 (1992). Specifically, in cases of the type before us, the claim accrues when the plaintiff "knows or has reason to know of the injury which is the basis of the action." Id. (quoting Norco Construction, Inc. v. King County, 801 F.2d 1143, 1145 (9th Cir.1986)). Accordingly, Watts' cause of action accrued with his arrest on April 30, 2003.

U.S. Supreme Court rules that the statute of limitations on a federal civil rights claim for false arrest which results in a criminal prosecution starts to run on the date the arrestee is detained. Wallace v. Kato, No. 05-1240, 127 S. Ct. 1091 (2007).

“Equitable tolling "permits a plaintiff to avoid the bar of the statute of limitations if despite all due diligence he is unable to obtain vital information bearing on the existence of his claim." Cada, 920 F.2d at 451 (citations omitted). This doctrine does not assume a wrongful--or any--effort by the defendant to prevent the plaintiff from suing.” Smith v. COCH, 951 F.2d 834 (7th Cir. 1992)

Lastly, the question is asked: What about the statute of limitations (if any) on any (or all) of these fairly-well documented crimes?

“Delay in the prosecution of a suit is sufficiently excused, where occasioned solely by the official negligence of the referee, without contributory negligence of the plaintiff, especially where no steps were taken by defendant to expedite the case.” Robertson v. Wilson, 51 So. 849, 59 Fla. 400, 138 Am.St.Rep. 128. (Fla. 1910)

“When facts are to be considered and determined in the administration of statutes, there must be provisions prescribed for due notice to interested parties as to time and place of hearings with appropriate opportunity to be heard in orderly procedure sufficient to afford due process and equal protection of the laws…” Declaration of Rights, §§ 1,12. McRae v. Robbins, 9 So.2d 284, 151 Fla. 109. (Fla. 1942) 

