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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF FLORIDA
TALLAHASSEE DIVISION

JAMES DOMER BRENNER, et al.,

Plaintiffs,
vs Case No.: 4:14-cv-00107-RH-CAS
RICK SCOTT, et al.,

Defendants.
SLOAN GRIMSLEY, et al.,

Plaintiffs,
VvS. Case No.: 4:14-¢v-00138-RH-CAS
RICK SCOTT, et al.,

Defendants.

PLAINTIFFS’ RESPONSE TO CLERK OF COURT OF WASHINGTON
COUNTY, FLORIDA (“CLERK”Y'S EMERGENCY MOTION FOR
CLARIFICATION AND MEMORANDUM OF LAW

Before this Court is an Emergency Motion for Clarification and Memorandum of
Law filed by Defendant Clerk of Court in Washington County, Florida (Doc. 99), in
which the Defendant contends he is uncertain of whether this Court’s Order of August
21, 2014 (Doc. 74), requires him to issue same-sex marriage licenses to couples other
than the named Plaintiffs Stephen Schlairet and Ozzie Russ, in light of § 741.05, Fla.
Stat. (2014), which criminalizes the issuance of same-sex marriage licenses in this state.
Underlying his confusion is an “advisory opinion” prepared by private counsel for the

Florida Association of Court Clerks and Comptrollers, which advises Clerks of Court
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throughout the state to refuse to issue such licenses upon risk of arrest for violation of this

statute. !

Defendant’s emergency motion brings to this Court the issue of whether entities

acting as agents of with Defendants can willfully refuse to comply with this Court’s

Order, or;[he grounds that § 741.05, Fla. Stat. (2014) prohibits such compliance. While a
single clerk has sought guidance from this Court, Clerks throughout the State are advising
various media outlets that they intend to disregard this Court’s Order. (Exhibit C). As
discussed more fully in this response, there is no legal bar to enforcement of this Court’s

Order.
L Procedural History

On February 28, 2014, Plaintiffs sued Rick Scott, in his official capacity as
Governor of Florida and Pamela Bondi, in her official capacity as Attorney General of
Florida. (Doc. 1). Plaintiffs requested this Court to grant declaratory relief and “any and
all further relief this Court deems just and proper.” Id. Plaintiffs filed an amended
complaint on March 138, 2014 and added, inter alia, John H. Armstrong, in his official
capacity as Surgeon General and Secretary of Health for the State of Florida. (Doc. 10).
Plaintiffs sued Governor Scott because Scott is the chief executive officer of the State of
Florida and is responsible for the faithful execution of the laws of the State of Florida,
including the laws that exclude same-sex couples from the legal benefits of marriage
within this state. (Doc. 1, 10). Plaintiffs sued Pamela Bondi because Bondi is the chief

legal officer of the State of Florida and is charged with advising state and local officials

I gee attached Exhibit A and B.
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on questions of Florida and federal law. Id. Plaintiffs sued Armstrong because he is
responsible for uniform enforcement of laws relating to vital records of this State and for
creating forms used in registering, recording, certifying and preserving the State’s vital

records, including marriage certificates. Id.; see also § 382.003, Fla. Stat. (2014).

Defendants moved to dismiss. (Doc. 50). This Court dismissed Governor Scott
and Attorney General Bondi as redundant because it believed that an order directed to the
Secretary or the Surgeon General would be sufficient to provide “complete relief”
Brenner v. Scott, 999 F. Supp. 2d 1278, 1286 (N.D. Fla. 2014) (emphasis added). This
Court also opined, “If it turns out later that complete relief cannot be afforded against the
Secretary and Surgeon General, any necessary and proper additional defendant can be

added.” Id. (emphasis added).

On August 21, 2014, this Court declared Florida’s same-sex marriage laws
unconstitutional on due process and equal protection grounds. Id. at 1293. It stayed
enforcement for 91 days after lifting of the stays in Bostic, Bishop, and Kitchen, to give
Defendants the opportunity to seek a longer stay from this Court or a stay from the
FEleventh Circuit or Supreme Court. Id. at 1292. The stays in Bostic, Bishop, and Kitchen
were lifted on October 6, 2014. See Schaefer v. Bostic, ___ U.S. __, 135 S.Ct. 308
(2014); Smith v. Bishop, ___ U.S. ,1358S.Ct. 271 (2014); Herbert v. Kitchen,
U.S. _ ,135 S.Ct. 265 (2014). Thus, the stay will expire at the end of the day on

January 5, 2015.

On October 24, 2014, Defendants filed a motion to extend the stay. (Doc. 92).

This Court denied all motions to alter the stay in any way. (Doc. 95). On November 18,
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2014, Defendants filed a motion to extend the stay in the Eleventh Circuit. In their
motion Defendants stated, “The Health and DMS Secretaries acknowledge that the
injunctions as to them would have statewide effect, because the Secretaries have

statewide duties and the order preliminary enjoins their enforcing the marriage laws.”

Id.*aﬁ6*n.*1*(emphasi—S—added)ﬁAp,pellants’ Motion to Extend Stay of Preliminary

Injunction Pending Appeal, and for Expedited Treatment of This Motion. Respondents
opposed the motion and it was denied on December 3, 2014, without dissent, by a three-

judge panel of that court.

On December 15, 2014, Defendants filed a petition directed to Justice Clarence
Thomas, asking that Justice Thomas issue a stay. In their petition, Defendants stated,
«“The Health and DMS Secretaries acknowledge that the injunctions as (o them would
have statewide effect, because the Secretaries have statewide duties and the order
preliminary énjoins their enforcing the marriage laws.” Application to Stay Preliminary
Injunctions of the United States District Court for the Northern District of Florida
Pending Appeal. On December 19, 2014, the application for stay was likewise denied.

Armstrong v. Brenner, No. 14A650, 2014 WL 7210190, at *1 (U.S. Dec. 19, 2014).

During the pendency of these proceedings, the Florida Association of Clerk
Courts and Comptrollers, sought and received an advisory opinion from private counsel,
which advised the Association that this Court’s Order was not applicable to the Clerks of
Courts and which also concluded that issuance of same-sex marriage licenses would
constitute a crime under Florida law. (Exhibit A, p. 1-2; Exhibit B, p. 1). On December
22, 2014, Plaintiffs served notice to all Clerks pursuant to Paragraph 4 of the Court’s

Order. (Exhibit D). Enclosed with that notice was a copy of this Court’s Order as well as

4
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the full text of § 382.003 Fla. Stat. (2013). On December 23, 2014, Defendant Clerk of
Court of Washington County filed an Emergency Motion for Clarification and

Memorandum of Law. (Doc. 99). Plaintiffs hereby respond to that motion.

1L The Clerks are Bound by the Injunction as Agents or Other Persons in

Active Concert With Defendant Armstrong.

An injunction binds not only parties to a proceeding but also the parties’ officers,
agents, servants, employees, and attorneys, and other persons in active concert or
participation with the parties. Alderwoods Grp., Inc. v. Garcia, 682 F.3d 958, 971-72
(11th Cir. 2012); Le Tourneau Co. of Ga. v. NLRB, 150 F.2d 1012, 1013 (5th Cir.

1945); Fed. R. Civ. P. 65(d)(2)-

In the present case, Defendant John H. Armstrong was sued in his official
capacity as the Surgeon General and Secretary of the Department of Health for the State
of Florida. See Brenner, 999 F. Supp. 2d at 1278; see also § 20.43(2), Fla. Stat. (2014)
(“The head of the Department of Health is the State Surgeon General...”). This Court
ordered Defendant Armstrong to take mo steps to enforce or apply the following
provisions on same-Sex marriage: Fla. Const. art I, § 27; §§741.212 and 741.04(1), Fla.
Stat. See Brenner, 999 F. Supp. 2d at 1293. This Court further stated, “The preliminary
injunction binds the Secretary, the Surgeon General, and their officers, agents, servants,
employees, and attorneys—and others in active concerl or participation with any of
them—who receive actual notice of this injunction by personal service or otherwise.” Id.

(emphasis added).
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Under the express language of § 382.003(3), Fla. Stat. (2014), the Department of
Health is tasked to “[u]niformly enforc[e] the law throughout the state,” in all matters
relating to vital statistics. § 382.003(3), Fla. Stat. (2014). The Department must procure

“the complete registration of all vital records in each registration district,” which includes

martriage records:—§382:003 (2), Fla. Stat. (2014). The Department must also:

Approve all forms used in registering, recording, certifying, and preserving vital
records, ot in otherwise carrying out the purposes of this chapter, and no other
forms shall be used other than those approved by the department. The department
is responsible for the careful examination of the certificates received monthly
from the local registrars and marriage certificates and dissolution of marriage
reports received from the circuit and county courts. A certificate that is complete
and satisfactory shall be accepted and given a state file number and considered a

state-filed record. If any such certificates are incomplete or unsatisfactory, the
department shall require further information to be supplied as may be necessary to
make the record complete and satisfactory.

§ 382.003(7), Fla. Stat. (2014) (emphasis added). The Department must also “adopt and
enforce all rules necessary for the acceptance, use, production, issuance, recording,
maintenance, and processing of such records, reports, and documents...” § 382.003(10),
Fla. Stat. (2014) (emphasis added). It also, “may commence and maintain all proper and
necessary actions and proceedings to enforce the rules adopted pursuant to this chapter
and may defend all actions and proceedings involving the department's powers and
duties.” § 382.0012(1), Fla. Stat. (2014) (emphasis added).

Clerks of Court are “persons who are in active concert or participation” with the
Department within the meaning of Fed. R. Civ. P. 65. Additionally, under Florida’s
statutory scheme, relating to the issuance of marriage licenses, the Clerks of Court act as
agents for the Department within the meaning of Fed. R. Civ. P. 65. “The phrase ‘in
active concert or participation’ stands in [Fed. R. Civ. P. 65] in the ordinary and usual

sense and means a purposeful acting of two or more persons together or toward the same

6
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end, a purposeful acting of one in accord with the ends of the other, or the purposeful act
or omission of one in a manner or by a means that furthers or advances the other.” Estate
of Kyle Thomas Brennan V. Church of Scientology Flag Serv. Org., Inc., 2010 WL

4007591 (M.D. Fla. 2010). First, the Clerks must report to the Department with all

~ otiginal marriage licenses. See § 382.021, Fla. Stat. (2014). The Clerks must also use the

forms for marriage records provided by the Department. See Fla. Admin. Code r. 64V-
1.0131(5); § 382.003(7), Fla. Stat. (2014).  Thus, the Clerks of Court are agents or af
least in active concert with Defendant Armstrong. As agents or other persons in active
concert with Defendant Armstrong, they are bound by the this Court’s order. See
Alderwoods, 682 F.3d at 971-72; Le Tourneau, 150 F.2d at 1013; Fed. R. Civ. P.
65(d)(2). On December 22, 2014, the Clerks were given notice to that effect. (Exhibit
D).

In its advisory opinion, private counsel posited that Clerks who are not parties to
the federal action are not bound by the ruling. (Exhibit A; Exhibit B). Not only does this
advisory opinion fail to discuss Loving or the myriad number of same-sex marriage
decisions rendered throughout this County this year, it also completely ignores an entire
body of law relative to the enforcement of federal district court opinions voiding state
statutes on constitutional grounds.2 It, therefore, cannot form a legal basis by which to

deny Plaintiffs’ constitutional right to marry.

2 The advisory opinion provided to the Clerks does cite the case of Dow Jones & Co. v.
Kaye, 256 F.3d 1251, 1255 n.3 (11th Cir. 2001), for the proposition that, “An injunction
against a single state official sued in his official capacity does not enjoin all state officials
from the prohibited conduct.” However, reliance on t is case is misplaced because the
case arose in an entirely different context. The court was offering support for the
proposition that the district court's preliminary inj unction against one judge does not
enjoin every other Florida state judge from enforcing a similar gag order. Also, the

7
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TIL.  Perceived Threat of Prosecution Cannot Excuse Compliance with This

Court’s Order

Much alleged confusion has arisen in this case as a result of the position of some

Clerks of Court that compliance with this Court’s Order will subject them to criminal

prosecution under § 741.05, Fla. Stat. (2014). What the Clerks and their counseHfailto— —————

acknowledge is that this statute is no more than a recitation of the penalty to be imposed
for a violation of § 741.04, Fla. Stat. (2014), the substantive statute, which has been held
unconstitutional by this Court. Since § 741.04, Fla. Stat. (2014) no longer has legal
effect, the penalty provision of § 741.05, Fla. Stat. (2014) cannot be independently

implemented.

Additionally, an unconstitutional statute is void under state Jaw and “can have no
effect whatsoever.” Coral Springs St. Sys., Inc. v. City of Sunrise, 371 F.3d 1320, 1334
(1 1™ Cir. 2004) (emphasis added); see also Penn v. Atty. Gen of State of dla., 930 F.2d
838, 841 (11th Cir. 1991). A person cannot be prosecuted for violating an
unconstitutional law. See Penn, 930 F.2d at 841 (quoting Ex Parte Siebold, 100 U.S.
371, 376-77 (1879)); Coral Springs, 371 F.3d at 1334 (“There is no question that an
unconstitutional statute is void under state law.”) To date, no law enforcement agency
has indicated that it would prosecute the Clerks. (Exhibit E). In fact, State Attorney Jeff
Ashton has stated that he will not prosecute clerks in Orange and Osceola counties for
issuing same-SeX marriage licenses. Id  Even if the Clerks could theoretically be

prosecuted for a violation of § 741.05, Fla. Stat. (2014), they could assert the

[ —

statement is dicta as it was not relevant to the court’s actual holding. Therefore, Dow
Jones offers no guidance to the Clerks.
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unconstitutionality of the ban as a defense. Moreover, any convictions under this statute
would be vacated in light of this Court’s Order. See Loving V. Virginia, 388 U.S. 1, 12
(1967) (reversing conviction based on unconstitutional statute); see also McLaughlin v.
State of Fla., 379 U.S. 184, 196 (1964) (reversing conviction based on unconstitutional

statute).

Indeed, an analysis of whether agents for Defendants can rely on a statute which
criminalizes issuance of same-sex marriage licenses must necessarily begin with Loving.
388 U.S. 1. Although it is common knowledge that the Loving decision declared
unconstitutional state laws prohibiting interracial marriage, less commonly discussed are
the historical facts of Loving.

Mildred and Richard Loving were married in Washington, D.C. in 1958, because
they were prohibited, under the threat of criminal prosecution, from doing so in their
home state of Virginia. After the couple returned to Virginia, the police received an
anonymous tip about their marital status and arrested the couple for violating Sections
20-58 and 20-59 of the Virginia Code, which made it a felony, punishable by one to five
years imprisonment, for an interracial couple to marry out of state and return to Virginia.
The Lovings pled guilty to the charges and were sentenced to one year in prison, with the
sentence suspended for 25 years on the condition they leave the state of Virginia. Five
years later, after moving to Washington D.C., the couple moved to vacate their criminal
convictions and sentences of imprisonment, which set in motion a series of lawsuits
which ultimately resulted in the Loving decision. 388 U.S. 1.

Had the reasoning of the advisory opinion provided to the Florida Association of

Court Clerks and Comptrollers been legally sound, the Loving decision would have
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resulted in absolutely no change in the status of interracial marriages in Virginia and
throughout this country. The Court would have declared the Virginia statute
unconstitutional, the Defendants would claim inability to comply with that decision

because of the existence of statutes which criminalized such marriages, and the

constitutional rightS*offinterrfaei—alfeouplesfwould,c,ontinue to be violated. Instead, the

court system throughout this country declared such statutes unconstitutional and their
enforcement was suspended. Nonetheless, these laws remained “on the books” in many
states, with Alabama being the last state, in 2000, to amend its constitution to remove
language from its laws prohibiting interracial marriage. Once rendered, however, the
Loving decision superseded state criminal statutes criminalizing interracial marriages.
Similarly, this Court has declared Florida’s same-sex marriage laws to be
unconstitutional in all respects. See Brenner, 999 F. Supp. 2d at 1293. Because §
741.05, Fla. Stat. (2014), is predicated on a violation of § 741.04(1), Fla. Stat. (2014)
(“Any county court judge, clerk of the circuit court, or other person who shall violate any
provision of.. .741.04(1) shall be guilty of a misdemeanor of the first degree, punishable
as provided in s. 775.082 or s. 775.083”) these two statutes must be read in pari materia,
by necessity, must rise or fall together. This Court ruled that § 741.04, Fla. Stat. (2014),
is unconstitutional, stating:
Just last year the Court struck down a federal statute that prohibited federal
recognition of same-sex marriages lawfully entered in other jurisdictions. The
Florida provisions that prohibit the recognition of same-sex marriages lawfully
entered elsewhere, like the federal provision, are unconstitutional. So is the
Florida ban on entering same-sex marriages.

Id at 1293 (emphasis added). Defendants cannot be held criminally liable for violating

an unconstitutional statute. Thus, to the extent that § 741.05, Fla. Stat. (2014), is

10
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predicated on a violation of § 741.04(1), Fla. Stat. (2014), it was held unconstitutional by
this Court. Therefore, the Clerks perceived threat of prosecution cannot excuse
compliance with this Court’s order.

IV. As Part of Its Inherent Authority, This Court Has the Authority to Suspend

the Application of § 741.05, Fla. Stat. (2014) —

To the extent that § 741.05, Fla. Stat. (2014), impedes enforcement of this Court’s
Order, this Court has the authority to suspend its application. As a general rule, federal
courts, like their state counterparts, have certain “inherent powers” beyond those powers
conferred by the Constitution or by Congress: “inherent powers” of federal courts
include, for example, the power to enter such orders as may be necessary to give effect to
their judgments, decrees, and orders and to prevent interference with, and obstruction to,
their implementation. See Coffey v. Braddy, 372 F. Supp. 116, 125 (M.D. Fla. 1971). In
short, “inherent powers” of the Court consist of those powers that are, “necessary to
preserve the authority of the court.” See Roadway Express, Inc. v. Piper, 447 U.S. 752,
764 (1980) (stating that inherent powers “are those which are necessary to the exercise of
all others”); Young v. United States, 481 U.S. 787, 819-20 (1987) (holding that inherent

powers are those powers “necessary to permit the court to function.”)

V. The Clerks of Court Can Also Be Enjoined to Comply with This Court’s
Order on Other Grounds.

Were this Court to find that the Clerks are not agents or other persons in active
concert with Defendant Armstrong, the Clerks can also be enjoined to comply as
nonparties who seek to interfere with a court order. As part of its inherent powers,

federal courts may enjoin persons not before the court who, having actual notice of the

11
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proceeding, seek to block efforts to comply with the decree. See Coffey v. Braddy, 372 F.
Supp. 116 (M.D. Fla. 1971); Mims v. Duval County School Board, 338 F. Supp. 1208
(M.D. Fla. 1971), subsequent opinion, 350 F. Supp. 553 (M.D. Fla. 1972) (injunction

against demonstrators to prevent non-party disruption of school integration). Nonparties

~ who éﬁgaTg’e*iﬁTnj’Gined*conductfcan—also—befsanctioned, ‘when_their conduct would

frustrate the court's “ability to render a binding judgment.” Alderwoods, 682 F.3d at 971-
72; See also United States v. Hall, 472 F.2d 261 (5th Cir. 1972), cited with approval in
Golden State Bottling Co. v. NLRB, 414 U.S. 168 (1973); Additive Controls &
Measurement Sys., Inc. v. Flowdata, Inc., 96 F.3d 1390, 1395 (Fed. Cir. 1996) (holding
federal court had power to punish nonparty where nonparty’s activities imperiled the
court's fundamental power to make a legally binding adjudication between parties
properly before it), cited with approval by Golden State Botiling Co. v. NLRB, 414 U.S.
168 (1973); Additive Controls & Measurement Sys., Inc. v. Flowdata, Inc., 96 F.3d 1390,
1395 (Fed. Cir. 1996) (“prohibition against entering an injunction against non-parties
does not mean that non-parties may not be held in contempt of court for violating
injunctions directed at others”). “Rule 65(d), as a codification rather than a limitation of
courts' common-law powers, cannot be read to restrict the inherent power of a court to
protect its ability to render a binding judgment.” Hall, 472 F.2d at 267. Accordingly, the

Clerks can also be enjoined as nonparties who seek to interfere with a court’s order.

12
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CONCLUSION

In sum, § 741.04, Fla. Stat. (2014), has been held to be unconstitutional by this

Court. Simply, once this Court declared that statute unconstitutional, the enforcement

mechanism contained in § 741.05, Fla. Stat. (2011),7becomes meaningless and
unenforceable. As agents of Defendant Armstrong, the Clerks of Court within the state,
including Defendant Bazzell, who have received actual notice of this Court’s Order, are

bound to comply with it.

Respectfully submitted,

s/ Wm. J. Sheppard
Wm. J. Sheppard, Esquire
Florida Bar No.: 109154
Elizabeth L. White, Esquire
Florida Bar No.: 314560
Matthew R. Kachergus, Esquire
Florida Bar No.: 503282
Bryan E. DeMaggio, Esquire
Florida Bar No.: 055712
Sheppard, White, Kachergus & DeMaggio, P.A.
215 Washington Street
Jacksonville, Florida 32202
Telephone:  (904) 356-9661
Facsimile: (904) 356-9667

Email: sheplaw(@att.net
COUNSEL FOR PLAINTIFFS

Samuel Jacobson, Esquire

Florida Bar No.: 39090

Bledsoe, Jacobson, Schmidt, Wright
Lang & Wilkinson

1301 Riverplace Blvd., Suite 1818

jacksonville, Florida 32207

Telephone:  (904) 398- 1818

Facsimile:  (904) 398-7073

Email: sam@jacobsonwright.com
CO-COUNSEL FOR PLAINTIFFS
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on December 29th, 2014, I electronically filed the
foregoing with the Clerk of the Court by using CM/ECF System which will send a notice

of electronic filing to the following:

Allen C. Winsor, Esquire James Jeffery Goodman , Jr., Esquire

Adam S. Tanenbaum, Esquire
Florida Attorney General

The Capitol PL-01

Tallahassee, Florida 32399-1050

Daniel Boaz Tilley, Esquire
Maria Kayanan, Esquire

ACLU Foundation of Florida, Inc.

4500 Biscayne Boulevard
Suite 340
Miami, Florida 33137

Stephen F. Rosenthal, Esquire

Jeff Goodman, P.A.
935 Main Street
Chipley, Florida 32428

Horatio G. Mihet, Esquire
Liberty Counsel

PO Box 540774

Orlando, Florida 32854

Stephen C. Emmanuel, Esquire

Podhurst Orseck, P.A. Ausley & McMillen

25 West Flagler Street 123 South Calhoun Street
Suite 800 Tallahassee, Florida 32301
Miami, Florida 33130

I HEREBY CERTIFY that on December 29th, 2014, a true and correct copy of
the foregoing document and the notice of electronic filing was sent by United States Mail
to the following non-CM/ECF participants:

N/A

s/ Wm. J_Sheppard
ATTORNEY

Ldh[Brenner.james.expedite.support.motion}
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MEMORANDUM
To: FACC
- From: John Londot, Esq.
Hope Keating, Esq. :
Michael Moody, Esq.
Date? July:1,2014
Re; P_Qfential,_Invalida{ian of Florida’s Same-Sex Marriage Ban;.
Clerks’ Duties
INTRODUCTION

Florida’s same-sex. marriage ban is subject to challenge in two. federal cases before the
United States District Court for ihe Northegn. District of Florida, and in two state-court cases.in
‘Miami-Dade County and Monroe County,. with -a potentially imminent decision. 1f the ban is
declared invalid by any of these courts, Clerks’ day-to-day operations may be affected, since the
Clerks issue marriage licenses pursuant fo state law. Many Clerks may be faced with the
immediate appearance of numerous same-sex couples wishing to ebtain marriage” licenses,
perhaps seeking to have their ceremonies performed in the Clerks’ offices.

Should a court declare the ban invalid; the obligations with respect-to Clerks’ offices
depends upon whether they are named defendants in the litigation. If a tfal couit declares
Florida’s same-§ex m’ar'ri'agcban.__upc_onstituﬁoﬂal, the decision is technically binding only upon
the parties to the suit-— but is otherwise not mandatory for Clerks who. are pot named. as
defendants. Thus, ordinarily, Clerks in other jurisdictions may consider it prudent, but not
necessary, to follow the example of the deciding cowrt. However, as the Clerks know, issuance

of matriage licenses is one of the ministerial duties of the Clerks’ offices, governed by Sections

941.01 and 741.04, Florida Statutes, and issuance of a license in violation of Section 741.04 —

which bans-issuance to same-5ex couples — is a misdemeanor of the first degree, punishable by
imprisonment of not more than one vear and-a fine of not'more than $1,000. §§741.05, 775:082;
and 775.083, FLA. STAT. Thus, Clerks who are not named defendants .and who issug licenses to
same-sex couples may be susceptible to a charge of violating criminal law.

This thorny situation will hopefully be avoided, since a decision declaring  Floridas
same-sex-marriage ban would likely be stayed pending appeal. In federal court, all recent district
court decisions nationwide on- the subject of ‘same-sex marriage have stayed their rulings,
pending appeal; and in state court, a stay.pending, review {s automatic upon a public_»:bfﬁcial’-s
filiig of a.notice of appeal.
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“(uriderscore added):

FACC

July 1,

E
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« Gicenberg Traurig, P.A. ,

2014

A_Fomm-r'al_,Dﬁ:a'lici(nidﬁ;bf Flor-i_dci__‘»is;San‘w-:;_S‘éx,Mar’z‘.iilge Bim; Clerks’ Duties

Flovida's Sanie-Sex: Marriage Bt

Curietly, Flotida Jaw bans same-sex matriage. Specifically, a 1997 statufe’ provides

are ticated as marriag

741212 Marrigges between persons of the same sex.—

(1) Marriages between persons of the same. sex entered into_inh any
jurigdiction, wheiher within or outside the. State of Florida, the United
States, Of any other jur,i_sd,icﬁo_n, either domestic or foreign, or any other
place or Jocation,. OF relationships between PErsons of the 's.ame.-sex"whic‘h

ed as . es in any jurisdiction, whether within or outside {he
Stare of Florids; the United States, or any ofher jurisdietion, either
domestic or foreign, or any other place or Jocation, ate not recoenized for
diny purpose in this state,

@) The state; its agencies, and its political subdivisions may not give
offect to any public act, recard, or judicial proceeding of any. state,
territory, possession, 0r wribe of the United States or of aiy other
jurisdiction, either domestic :or" foreign, O an¥ other ‘place or Jocation
respecting  either” a marridge or relationship 1ot recognized under
subsection (1) ora claim arising from'such a matriage:or relationship.

(3) Tor purposes of interpreting any state statute or tule, the term

sparriage” means onlv 4 legal triion between . one man and arie. woman as-

- husband and \wife, and the térm “spouse” applics only to 2 member of such

a union.

Page 2

e ————_—

Similarly, a related 1997 statute specifically requires the Clerks to only issue marriage

licenses fo opposite-sex couplés (underscore added):

Finally, Article L, Section 27 of the Florida Constitution wis-added pursuant o popular

741.04 ‘Marriage license issued.—

{1) No county court idoe or-clerk of the circuit court in this state-shall

issue a license for the ‘martiage of any person unless there shall b
presented and filed with him or I

parties to. the marfiage, pr'o'\'fiding:tlie':so_c{_z'd. secupity iumbets ot any other

available identification numbers of each party, made and subscribed:
befoie sarhe person aufhorized by 1law to adininister-an oath; reeiting the’
true.and correct ages of such-parties: anless:both. such parties:shall.be-over

the: age of 18. years, except as _prgvidc‘d in s. 741.0405; and unless -on¢

party is a male and the othet. arty. is a female

vote' in.2008, providing:

1 The popular vote

ras 61.92% i support of the amendiment, and 31:08% against.

an affidavit in writing, signed by both.
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[nasmuch as marriage is the legal tmion of o,niy onie, man and one woman
ag hugband and wife, no otherlegal union that.is treated as mar'_r'i'_'agee;opih_e
substantial equivalent thereof s‘hal'l*be'validlor:re:'cogﬁi'zed.

Sections 941212 and 74 £.04(1). Florida Statutes, along-with 'Al?t?iele——l,égeciifdnggg?":Qf ‘the Florida

Constitution, are hereinafter referred to as 1“Fl’0x=ida’5_-sé,m.e—5éx}mari‘iagecban.”

Jssuance of marriage: Jicenses is & ministerial duty, and issuance in violdtion of Section

741.04 s a misdemeanor of the first degree. punishatle by imprisonment. of notanoré-than one
yea’ria'nd afine of not motke than $1 000. §§741 03,775.082, and 775.083, FLA; STAT:

. Court Challengesto F Jorida’s Same-Sex Marringe Bun

T four recenty-filed cases in TFlorida — two in the arthern District of Florida (federal
court) and Two in state court— plaintiffs seek 1o invalidate Flotida's: same-5ex marriage ban as
Lmeonsﬁ’tutional in violation of the Due Process -and Equal Pratection clauses of the u.s.
Constitutiof. Each case includes 4 claim fora declaratory judgment 1o declate the ban

un\cpnsti,t,utional-, and a motion for ‘injunctive elief seeking t0 erjoin: the defendants from
enforcing the-bam:

The: first federal case fifed was: Grimsley v. Scolt. Case- No. 4:14-cy=00107-RE-CAS,
fled February 28, 2014 in the Northern District.of Florida, Tallahassee Division, before Judge
Robert Hinkle, The secand was Brenner v, Sc¢oll, Case No. & 14-cv-13 8, filed March 12 2014,
also in the Northern District. Judge Hinkle cotisolidated both cases for case-anagement

' ' filed: Grrimsley case

purposes ander Consolidated Case No. 4:14-c_.v-()'():1.07’-1{},1;'0‘[\’5 (the first-
wumber). Progeduratly, the motion for injunctive yelief in: Grimsley (and perhaps in both cases)

s likely 10 be heard in the neat future, though a hearing is not'yetﬁs’éhf:‘dulei. After the hearing,
Pased on past practice, Judge Hinkle is likely to take sgm_e;'ti_mf;'tO'M‘it@ a _cgns_ide'red- ppinion;
rather than rule from the bench. Therefore, even if a hearing on the motions for injurictive relief

ocourTedtmorraw, there-would likely be at least severalweeks before @ decision.

“The fwo state-court:cases are pending at the civenit court Jevel:

L. Parefo v. Ruvin, Case No. 14-1661 SCA-(24), in the Circuit Court of the

Eleventh Cireuit Couit in. and for Miami-Dade Coumty ﬁ(jc‘om_plgint filed
Jatwary 21, 2014). Motions for summary judgment. arg-pending, but the:
State’s motion fo- intervene: was just: oranted on fuge 27, 2014, 50 2
decision may hot be as imminent as the fact of pending. surnary
judgment rotions might otherwise suggest- However, Pareto is still Tipe

for-decision should the Courf wish to move _quidkl)-'.
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2, Himtsmen. v. Heavilin, Case No. 2014-ca-0305-k, i the Circnjt Court of g

the Sixteenth Judicial Cirouit in and for Monroe Gount (cornplaint filed L

Aprit 1, 2014). Tn Himtsman,-wmotion forsummacy judgment was filed L

S 'an,—l\/lag)_'.;.‘Z'O',_:,QO_,lél. A hearing set for July 7, 2014. However, as in Pareto,

the State’s motion to intervene was just granted on June 27, 2014 -

il Likeliliood of In validution of Florida's Same-Sex Marriage Ban

Although. the constitutional aspect of Tlorida’s same-sex marriage. ban was passed by |
popular vote, the-tide of “public opinion appears 1o have turned. For example, Quinnipiac pollsof |
Floridiins show: that whilé in January 2009, 27%:supportéd same-sex martiage, by Apeil 2014
thie number had almost doubled 1o 56%. This is generally consistent with public-opinion
reversals in other states. See, e.g, A Shifting Landscape: A Decade of Change in American
Attitudes about Sarme-Sex. Marriage and LGBT Issues,” Public Religion: Research fustitute, i
February 26, 2014 (see particularly discussion beginning on page 8, “Fewpublic policy issues ||
have expericnced as dramatic a shiift in public opinion.as same-sex marriage. ... Today, with few l
exceptions;. suryeys generally find that a raajority of Ameticans favor sapie-sex: marriage, while ‘
opposition. g;nerany”'emainé around the 40% mark.): " '|

Public. opinion, polling, of couwrse, does not directly affect the legal: decisions on the

maiter, but-does give courts (both federal and state)-a basis fo strike down same-sex.m ifiage .'
bans on the-theory that thete Tias been an “avolving understanding £ the meaning of equality,” ¥

see Uitiled States V- Windsor, 133 S.Ct 2675, 2693 (2013) (striking down -the Defense of

Martiage Act (commonly called “DOMA™), which-denied federal benefits fo same-8eX cauples

married under state laws), which leads coutts to finding a. federal “equal protection’-"—d;sf‘ ed

fundamenta] right to same-sex marriage. Indeed,such has been thie trend:among federal disteict

couits around thie.country. AS recently as last week, the Southern-District of Tndianastruck down

that state’s same-sex marriage ban, and, discussing Windsor (and an ‘older case, Bakerv:. Nelson,

191 Nowi2d 185 (Minn: 1971), aff'd, 40918, 810°¢1972)), in:which ‘the U.S. Supreme Cowtt®

affirmed 4 staté-court holding that. there was 10 fundamental right: fo Same-sex: marriage),
‘observed that its decision was one in a unanimous chorus of-federal district-courts:

.. dn the fast year even more has changed i {he. Supreme ‘Court’s

jurisprudence shedding any doubt. regarding -the effect of Bakér, The

Supreme Cowrt granted. certiorari  for two. cases jnvolving  the

constitutionality of Jaws- adversely affecting individuals based -on sexual.

orientation.,  First,. i Unie F States v Windsor; the: Supreme Coust

invalidated: Section 3 of ‘The Defense of Marriage Act (“DOMA); which-

defined marriage for purposes of federal law as “only a legal uriion

between one man and one woman.” 133 S:Ct.at 2694 (quoting 1 U.S:C- §

7). The Court noted that the differentiation within a state caused by

DOMA *“demeans the couple, whose moral and -sexual choices the:

Coristitution protects.” Windsor, 133-8.Ct. at 2694. Additionally, the Court:
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found that the purpose of DOMA “is fo ensure thiat if any State decides to.
recognize same-sex marriages, those uiions will be weated as segond-class
marriages.” Jd. at 2693. Second, the Supreme Court dismissed an appeal
of _California’s: prohibition on same-séx marriggés, not because Baker

1

‘tendeted the question insubstantial, but because e law’s—supporfers
Jacked standing to defend it. Hollingsworth.-v. Peiry, 133 'S.Ct. 6252
(2013). These ‘developments  serongly suggest, ift not C’cx_‘i_ﬁpéﬁ “the
conclusion that Baker is-no longer controlfing and does not bar the present
challenge to Indiana’s laws. See Windsor v. United States, 699 F-.3d 169,
178, (2d Cir.2012), aff'd; 133 S.Ct. 2675 (2013) (holding that Baker was
not controlling as to the constitutionality of DOMA, reasoning-that *#iln
the forty. years after Baker, there have been manifold changes o the
Supreme Court’s-equal protection, jurisprudenice” and’ that “[eJven if Baker
“mi ght_._ha\fz.cjhad_resg)name.-;fin 1971,it does not today™): '

" The conrt’ acknowledges thiat this ‘conclusian is shared with all
othierdistrict courts that h_ave:"'c,ox‘isid'ered.-thc issue post: Hf’ihféx()r‘;m

Baskir v. Bogan, 2014 WT. 2884868, *6 (S.D. Ind. June 25, 2014). The state court ¢ases of
Paretocand Hunisnian, are faced with the same questions.

ppellate court ruling consistent
25, 2014; when the 1 Oth Circuit Court.of Appeals affirme
margiage ban,” Kiichen v. Herbert, No. 13-4178, 2014 WL 2
with words that will no doubt be cited bypiaintiﬁézin Florida:

The first federal app

We hold that the Fourteeiith Amendment protects the-fundamental right fo:
matry, establish a family, raise children, and enjoy the full protection ef a
state’s marital laws. A state may not deny the issuance of a: marriage

2 Spe Wolf v Walker, No. 3:14-cv--00064=hbe, 7014 ‘WL 2558444, 3-6 (W.D. Wisc.

June:6,,2014); Whitewood v. Wolf, No. 1:13-cv—1861, 2014 WL 7058105, 4-6 (M.D. Penn. May
20, 2014); Geiger v. Kirzheber,. No. 6:13—cv-01834-MC; 2014 WL 2054264, *1 n J1(D. Or.

43, 4
Moy 19, 2014); Latta v. Otter, 1:13-cv-482-CWD, 2011 WL 1009999, 7-10(D. Idaho May 13, .
2013); DeBoer . Smyder, 973 F.Supp.2d 757, 973 1.6 (E.D. Mich. 2014); Deleon v. Perry, 975

F.Supp.2d 632, 648 (W.D: Tex. 2014); Bostic v. Rainey; 970 F.Supp.2d 456;469-70 (E.D. V&,

2014); Bishop v. U.S. exrel. Holder, 962 F.Supp2d 1252, 1 77477 (N.D. Okla, 2014); McGee v..

Cole, No. 3:13-0v24068, 2014 WL 321129, §-10 (S, W.va. Jan. 29; 2014); Kitchen v.

Herbert, 961 F.Supp:2d-1 181, 1195 (D. Utah 2013); Love. v, Beshiear, Case.No, 31 3-0v-750-H

(W.D. Ky, July }, 2014) (invalidating Kentucky's same-sex fariiage bati, but staying its order

ﬁpénding;reéoi'txtion by the 6th C ircuit Cowrtof A ppeals).

3 The U:S. Supieme-Coutt is not likely to' hear the matter (assuming it chooses to at ally
antil 2013, with a decision perhaps as late as 2016,
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licénse to tvo persoits, or fefuse O TRCOZNIZE their marriage, based solely
upon the sex‘of the persons in the marriage union.

Id a1

o In sum_,_'tbf:._po§s_i"b'ility-tt"liat.j udge 71%[‘1111{;1((; ot the judges 'in..-it}:ie-l-"aremf’findei’mtSmgﬁ- cases
will:strike down' Florida's same-sex marriage ban appears fo bevery real.

1. Clerks” Obligations If Fiovida's Same-Sex Marviage Ban Is Invalidated

This section addresses the effects of a ruling: that Florida’s same-sex martiage ban is
unconstitutional by (a) the state courts, or {b) the Northemn District (federal) Cowrt. It alsa
addresses the likelihood efa stay of judgment in.each jurisdiction.

A Rulingof Invalidity by the. State Courts;
Automatic Stay Pending Review

If one of the state court cases results i @ ruling: that the aw is uncanstitutional; ‘the:
parties to the Jawsuit —including any Clerk who.is a party —would ‘be immediately. bound by the
ruling. Cletks. who are-not & party fo-the action would figt be bound: by the-ruling. during
péndency of e appeal, sil ¢ decisioris: of Florida cireuit ‘courts. adting irf a trial capac -gan
only:bind the minediate partes. Taylor v Sturgell; 128 S.Ct 161, 2171 (2008} ¢ have: often
tepeated the general rule (hat ‘ene is not bound by a judgimesit i personai in a litigation ‘in:
which e is not designated as a patty or (0 which he has not been made a party by service of
process.’™) (citations omitied); I re- Guardianship of Shell. 978-So. 2d 885, 891 (Fla. 2d DCA.

2008) ﬂ(éi't’iﬁg Leighton v. First Universal Lending. LLC, 925 So. 2d 462, 464 (Fla, 4th, DCA.

3006) (A coutt is witlhout jurisdiction t@ igstie an injutiction which would interfere-withthe ———"

xights of these who are nat parties to the action. An injwiction can lie onily when its scope is
Timited in-effect to therights of parties before the court,”™)) (other citations omitted):. Thus, for
Clerks who are not named in the litigation; Florida’s same-sex marriage ban would: still ‘be-in

effect.

~ If a Elorida district court of appeal affirms the invalidation of the ban, the ‘bidn. would
effectively bé stricken state-wide, as long as there is 1ia contrary niling by anothér district-court.
{[]n the-absence of interdistrict copflict or contrary precedent from-the Florida Supreme-Coutt,
the decision of 2 district court of appeal is binding throughout the State.” Pardov.. State, 596'S0
24 665, 666 (1992). '

A ¢ourt-iay- on its @i motion stay fimit, or otheiwise candition the entry’ of the:order
imposing a stay. Mariner Healih Care of Nashville, Inc. v: Baker, 739 So: 24:608, 609 (I :
DCA 1999) (noting:the general prineiple that trial court has discrétion to créate conditions:of
stay pending review). 1t i§ uncledi: whether the-judges involved in the. two stafe-Court:cases are:




Case 4:14-cv-00107-RH-CAS Document 102 Filed 12/29/

SpoT Emms T [ e e Emr eeins b

Tor FACC

From: Greenberg Traurig, P.A.
Date: July i, 2014

Re: P '

otential Invalidation of Florida’s Same-Sex Marriage Ban; Clerks’ Duties __Page 7

likely to stay their-rulings. Butonce a public Qfﬁc_elt (e, Clerk) who is-aparty-toa case files-a

nofice of appeal, the judgment i automafically stayed pending review. Fla. R.- App- P

9.310(b)(2) (“the filing of a notice shall aufomatically operate as.a.stay ’p;end'ing-_:i'_'ex'iéw....When

the-state, any-public officer in an official capacity; poard, commission, or other :public body
unless-otherwise:

seeks review.”). Such a stay will remain in effect until @ mandateissues;

14 Page 22 of 67

modified or vacated Fla. R. App. P. 9.310(e); Bounwell v. Nichol's Alley of Jacksonville, Inc., -

364 So.2d 1246 (Fla. 1 st DCA 1978), cert. deried, 376 .Sa.2d 74-(Fla. 1979)-

In the event there is a period of time between the issuance of the tuling and the notice of
appeal, the ruling-would stand yntil such time as a notice of appeal is filed. During thistime, the
Clerk who is bound by the:ruling (named as a defendant) would be obligated to cormiply with the
invalidation and issue marriage licenses to same-56X couples; However, it would be advisable
for the Clerk who issues such a license to do so witha written advisory thatthe: license.is subject
to invalidation in the event the ruling is oveﬂumed"mr'appeal.5 As stated above, Clerks whoare
not a party the action would ot be bound by the ruling during the pendency of the appeal.
See Taylor, 553 U.S. $80. ' :

B. Ruling of Invalidity by the Northern District;
Likeliliood of Stay

n; i iﬁ AAOPEA RN IR 7 : 2 4 ks Vi g LT e
the greater wcj_ght of authority indicates that the Distnict Couwrt’s ruling would not have
precedential effect on other courts, state or federal (though courts could consider it for its
persuasive value).

4 1f a stay is entered, {he trial court may extend.a stay, impose any lawful conditions; of
yacate the stay. Fla. R. App. P.9.310(b)(2). Butthestay should be vacated or dissolved only in
fhe most “compelling circumstances.” St Lucie County v. North Palm Development. Corp., 444
o, 2d 1133 (Fla. 4th DCA .1984); Reform Party of Fla. v. Black, 885 So. 2d 303, 306 1.3 (Fla,
2004). In consideration of “compelling circumstances™ courts-are to consider “the 1ikelihood of
jrréparable harm if the stay-is not granted and the likelibood of success on the merits by the
entity seeking to maintain the stay.” Mitchell v. State, 91 1.So. 2d 1211 (Fla. 2005).

5 Once an appeal is. filed, a district court of -appeal must hear a. case involving the
invalidation of a state statute. Fla.R. App. P-9.030(b)1)(A).. If 2 district court:of appeal affirms
the invalidation of a statute, or otherwise declares a statute invalid, a party to the matter may then
invoke the jurisdiction of the. Florida Supreme- Court, which is required to-hear such appeals.
Art. V, § 3(b)(1); Fla. Const.

lug) A //
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- For the parties i0 ‘the lawsuits, absent 8 stay of such a judgment, the iﬁjunctf_iéﬁwtiiﬁld: be:
{:jMmediai‘eily%éffecl:i.\f..e, and the state laws ineffeetive. The subject Clerks iwauldiithenrd_rdi‘n y
be obligated 1o issue marriage licenses to ‘same-sex couples. should: they appear- the. next day.
Fed’e.ralfRil'efof*'CiﬁlE}?reeedm;ezéZ(J'a),pnévidas- for an automatic 14-day stay of judgrments, but

Page 23 of 67

expressly excepts. injunctions, unless the issuing court orders otherwise, Thes efore, injunctive:
‘relief would be immiediately effective unless the Court orders otherwise. See Fed. R. Civ. B

S

62(a) (FAUTOMATIC STAY; EXCEPTIONS FOR TRIUNCTIONS: RECEIVERSHIPS, AND PATERT .

ACCOUNTINGS, 'Except as stated in this rule; fi0 execution may issue-on a judgme 1 may
proceedings be taken fo enforce it, until 14 days have passed after:ts entey. But unlessthe court
orders otherwise, the following are hot stayed after being entered, evenif ai: appeal is taken: (1)
riterjocutory or final judgment in an action for an injunction:...™), Nor does: an. appeal, by
tself, stay a judgment. See, €:g. Newhall v. Qffstiore Logistics: Inf 7 803 F 2d 821,827 (5th
Cir. 1986). (“An appeal of an order does not have the affect [sic] of an -dutomatic. stay ‘of that
order.); Florida Businessmern. for Free Enferprise v. City -ofli’ol‘l,).rwood,. 684 F.2d 956, 959 (5th
~ir. 1981) (noting that an injunction pending appeal of a district court order invalidating state

‘awis “extraordinary telief that should be spanted sparingly™).
) 8 paring

Sl 'if—'njjimat’iv’e relief is grarited in federal court, there -are’ several methods by which

the injunction may be stayed:

. Sua sponte by the District Court: Before an.appeal is pendifig the District
Court may stay, limit, of otherwise condition the eniry- of any order or
injunction pursuant to Ruld 62(1). See, g Brotiierhood of Locoviolive
Erigineors v. Misso pi-Kansas-Texas RR. Co- 363 LLS. 528, 530 (1960)
(stating that conditions could be jmposed. upon the grant of injunctive
relief). In addition, if an appeal 15 pending, the District Court may stay
enfloicernent of its injunction. under Rule 62(c). That Rule expressly
provides for such .a stay: “While: ‘an appeal is pending from. an

6 See Doe v. Pryor, 344 F, 3d 1282, 1286 (11th Cir. 2003) (“The only-federal court-whose
decisions bind state courts is the United States Supreme Court.™) (_g‘-ii'ing*Gl'(ls;s‘ro!?]i v. Moore, 335
F3d 1282, 130206 (1ith Cir. 2003) (“{State cquits when acting judicially, which they do-when
deciding cases brought ‘before them by litigants, “are not bound to agree with or appl

: £t and. courts: of ‘appeal.”) (citing Apizonans-for Officia
b drizond, S20°US. 43,58 . 11, 117 S.64: 1053, Y064 n. 11 (1997); Powell Powell, 80 F.3d
464, 467 (11th Cir, 1 996)): see also Stute V. wyer, 332 o7 333,.334-35 (Fla. 1976) (Florida.
coutts were bound by the Florida Supreme Court’s decision. that a statute of that state is.

¢onstitutional even though the Fifth Circyit had:since declared the same statute unconstitutional);
Titus v. State, 696 So. 2d 1257 (Fla. 4th DCA 1997) (“aFlotida District Court of Appeal takes It
dirécétion-ei matters of 'fe"dcral.cgnsti‘,tu,tio;xal: Jaw first from _t_h‘_er'hi" ‘States Suprem - Court and,.
in‘the absence of definitive precedent from that Cowt, from -the fida Supreme:Cour ee
also David L. Shapiro, State Coirts.and Federal Declaratory Jidginents, 74 NW. U. L
59, 771 (1979) (“only the Supreme Court §its atop the state courls- i the-national hievarchy.

Other federal conrts are no more than coordinate-wiih the state eourts on issues of federal law.”).

—————
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injunction, the-cowt may suspend; modify, restore, or grant-an injunction.”

intérlocutory order or final judgmient that grants; dissolves, or denies an
5 i

The factors fora district court to consider are (1) the: likelihood ofst
on-appeal, (2) thie threat of ‘irreparable harm absent a stay, (3) th

3

///é'—‘ N . . oy - 3 iy . \ . NI
nst-ne’t,—eomﬁyecﬂd%e—nﬂpﬁeaeab-}e%—See%Eede.—Ap y B8

. at a-minfimum, the: existence of “serions qu

.On motion-lo. the District Court. A party may appeal arid it

ent 102 Filed 12/29/14 :Pége 24 of 67

of harm to opposing parties if the stay is granted, and (4)-any tis of harm:
16, the public intefest. See, €.g.. Siebert v, Allen, 506 F.3d 1047 1049
(11th Cir..2007). ‘Movanis seeking a stay pending apped! “n
establish a high probability of suceess o the merits” but.instead

! tions going fo the merits” See,
3.(6th Cir. 2001).

e.z., Grudferv: Bollinger, 247 F.3d 631,632

frorh: the Distriet Court pending the appeal pursuant 1o Federal R

Civil Procedure 62(c). The same considerations and factors:af-issue as in
the. Court’s ‘sua sponie stay; described .above, would be deteritiinative.
Note, howevér, that the mere filing of a motion to. stay floes ot stay-the
judgment or order- See Fed. R. Civi P. 62(c); In re Zapata Gulf Mdrine
Corp., 941 F.2d 293, 295. (5th Cir. 1991) (a district court does; howeyer;

fiave the authority 1o stay the underlying judgment. or order while
considering post-trial motions). :

On.metion fo the Eleventh Circuit Cowrt of Appeals. A party may appeal:
and seek a stay from the Eleventh Circuit Court.of Appeals pursuaut 10

Federal Rule of Appellate Progedure -8(a). A party must ordinarily wait

unil its motion for a stay is denied by the:district court before seeking &

stay Tn-the appellate cowt. See Fed. R. App. P. 8(a)(1)(A); (C)- However:

4 mofion seeking a stay pursuant to Federal Rule of Appetlate Procedure

8(a)(1) may be imade divectly 16 a court of appeals if moving first i the

(ii). The factors, ‘again, are those set forth inSiebert. v. Allen, abave.

On motion fo ihe U:S: Sipreme Court. Finally, the. U.S. Supreme. Coust

may stay'-enforcement. See. e.g., Herber v. Kitchen, 134 S.Ct. 893 (hm
6, 2014) (staying order determining Utah's same: sex. marriage han to be

unconstitutional until disposition of appeal in the Tenth Circuit Court.of

Appedls.

In any scenario i’ federal court, Judge Hinkle appears likely fo acknowledge 1hiat because

that question .of same-sex mattiage involves such a fiindamental institution, with all the Tegal
implications: derived therefrom, the threat of irreparable harm and the tisk-of harm {0 the public
interest if there were reversal of course — or potentially two reversals, first at the: Eleventh
Circuit and then at the U.S. Supreme Court — likely weigh o favor of granting a:s1ay. Moreover,
following the Supreme Court’s issuance: of the stay in-Herbert v: Kitchen, 134 $:€t..893 20 s
all federal district courts- issuing judgments on the guestion of same-sex marriage — perhaps
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cognizant of the unsettled precedentizl nature of their rulings — have also granted Stays of their
milings, pending;appeals 1o their respéctive appellate: couits. See . Baskini v Bogan, 2014 WL,
2884868, %6 (S.D. Ind. June 25, 2014); and'see note 2, above.
Thus, while it appears Tikely: that the Northern Distriet will i fact frvalidate theban it
appears just as likely that the court would sty jts judgment. Such a stay-would be effective
‘through a decision by-the-Eleventh Circuit, which.wotld be a yeat or more away, and possibly
even through a desision by the Supreme Court —which; of course, could issue a state-wide-{and
Jikely nationally affective) ruling. .

1f theve is a peviod of time between the issuance of the ruling and a stay, the raling -would-
be effective until such-time as the stay is entered. During this time, just as in a.state-court ruling,
the Clerk who is nained asa defendant would be: obligated to issue mairiage licerises to same-sex
‘couples. Agaib, i wotld be:advisable for such a Clerk to provide.a, written -advisory regarding
thelicense’s potential invalidation.

CONELUSION

The likelihood of a near-future invalidation of Florida’s saime-sex. rarriage bar, as set
sit Sections 741212 and 741.04(1); Florida Statutes, and Article I, Section 27 of:the Flerida. ;
-Constitution, appears strong. In such case, absent a stay of injunctive relief; named-defendarit b
Clerks would be immediately. obligated to: provide marriage fjcenses to saifi¢-sex couples in the ‘
“samé way they ‘would provide licenses o apposite-sex couples. However, it is likely a stay
would issue, and:the injunct jon against enforcement of ‘Florida’s same-sex marriage ban would :
be ina “time-out” stafus until the question is resolved by the U.S. Supreme Coutt: i state.conrt,
a stay is-automatic if a named-defendant Clerk files a natice of appeal, and in federal court, all
districts appear to be staying their own rulings in light of the U.S. Supreme Court’s example.

Clerks who are not named defendants in the litigation would not:technically be bourd by
2 decision of the Northem District of Florida, or by the circuit courts. While such Cleiks might.
feel public pressure to follow the guidance of fhe decision of a court of competent juri diction

(but no precedential authority), Florida’s same-sex marriage ban-wounld still ‘be in place unless

they-were named parties in-one of the lawsuits striking the ban. “Thus, issuing saimne=sex marfiage :
licenses would place them at risk of criminal violation of Florida’s same-sex marriage ban = if -
and unti] the ban is invalidated by a Florida district court of-appeal (absent inter-distict canfliet);.
tlje Floridd Supreme Court, o the U.S. Suprerie-Couit.
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GREENBERG TRAURIG

MEMORANDUM
To: FACC
From: — Fred Baggett; Esq:
John Londot, Esq.
Hope Keating, Esq.
Michael Moody, Esq.
Date: December 15,2014
‘Re: Addendum to July 1,2014 Memorandum 7

Background

On July 1, 2014 our firm provided you with a memorandum, pursuant to your request,
detailing the obligations of Florida’s clerks of court in light of the possibility that either Florida’s
state courts or the United States District Court for the Northern District of Florida would find
Florida’s same-sex marriage ban unconstitutional. A copy of our July 1, 2014 memorandum is

attached hereto.

_ In the memorandum, we concluded that “[t]he likelihood of a near-future invalidation of
Florida’s same-sex marriage ban, as set forth in sections 741.212 and 741 .04(1), Florida Statutes,
and article I, section 27 of the Florida Constitution, appears strong.” We further concluded:

Clerks who are not named defendants in the litigation would not technically be

~ bound by a decision of the Northern District of Florida, or by the circuit courts.
While such Clerks might feel public pressure to follow the guidance of the
decision of a court of competent jurisdiction (but no precedential authority),
Florida’s same-sex marriage ban would still be in place unless they were named
parties in one of the lawsuits striking the ban. Thus, issuing same-sex martiage
licenses would place them at risk of criminal violation of Florida’s same-sex
marriage ban — if and until the ban is invalidated by a Florida district court of
appeal (absent inter-district conflict), the Florida Supreme Court, or the U.S.
Supreme Court.

Our conclusion was based on rules of law that a person who is not a party to the litigation
cannot be bound by a trial court’s order or injunction, and that a federal district court’s order (or
a Florida circuit court’s order) does not have binding precedential effect on other courts, state or

federal.
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Scott, Case No. 4:14-cv-00107-RH/CAS, and Brenmer v. Scott, Case No. 4:14-cv-138-RH/CAS,

which were then pending in the United States District Court for the Northern District of Florida.
On August 21, 2014, Judge Hinkle entered his Order Denying Motions to Dismiss, Granting a
Preliminary Injunction, and Temporarily Staying the Injunctions (“Order”). In the Order, Judge
Hinkle held “marriage 15 a furrd'amentalfrightfasfﬂlauerm,is used in cases arising under the

|

‘.

|

) |

In the memorandum we specifically discussed the consolidated cases of Grimsley v. \
\

!

i

Fourteenth Amendment’s Due Process and Equal Protection Clauses, that Florida’s same-seX 1

marriage provisions thus must be reviewed under strict scrutiny, and that, when so reviewed, the

provisions are unconstitutional.” Judge Hinkle awarded injunctive relief, in pertinent part, ' \

directing that the Washington County Clerk issue a marriage license to the two un-wed plaintiffs, '

as follows: '\
|
l
|
l
i
I

The defendant Clerk of Court of Washington County, Florida, must issue a

marriage license t0 Stephen Schlairet and Ozzie Russ. The deadline for doing so

is the later of (a) 21 days after any stay of this preliminary injunction expires or

(b) 14 days after all information is provided and all steps are taken that would be

required in the ordinary course of business as a prerequisite to issuing a marriage

license to an opposite-sex couple. The preliminary injunction set out in this

paragraph will take effect upon the posting of security in the amount of $100 for

costs and damages sustained by a party found to have been wrongfully enjoined. l

The preliminary injunction binds the Cletk of Court and his officers, agents, %

servants, employees, and attorneys—and others in active concert or participation !‘

with any of them—who receive actual notice of this injunction by personal - \

service or otherwise. ' ‘
1
i

Order, § 6. Thus, while the Order declares Florida’s same-sex marriage ban unconstitutional, the
injunctive relief granted by Judge Hinkle was specific to the parties before the court.
Judge Hinkle entered a stay of the injunction pending appeal, but the stay expires at the '

end of the day on January 5, 2015. In light of the pending expiration of the stay, you have now |

requested that we specifically address the Order and the scope of its application. Our evaluation l

of this issue requires an analysis of (1) whether Judge Hinkle’s injunctive relief applies to clerks l

of court who were not a party 10 the Northern District case, and (2) whether other courts in l;

Florida are bound by Judge ‘Hinkle’s ruling so as to prevent the prosecution of non-party clerks -

of court. Significantly, unlike other states that have imposed bans on same-5¢X marriage, Florida "

imposes criminal penalties specifically on clerks of court who issue same-SeX marriage licenses. 'l
|

Analysis

Scope of Injunctive Relief

It is a general principle of law, derived from federal and state due process requirements,
that a person is not bound by a trial court’s judgment in litigation in which he or she is not |
designated as party or o which he or she has not been made a party by service of process. |
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Taylor v. Sturgell, 553 U.S. 880, 884 (2008); Omni Capital Int’l, Ltd. v. Rudolf Wolff & Co., Ltd,
484 U.S. 97, 104 (1987).  In other words, a trial court does not have jurisdiction or power over a
pon-party. An injunction binds only parties to a proceeding, the parties” officers, agents,
servants, employees, and attorneys, and other persons acting in concert or participation with the
parties with regard to property that is the subject of the injunction. Alderwoods Grp., Inc. v.

Garcia,768727Ff321795’8797’1?7*2*(*1*1*th*Gir.—20—127);f];&1'0umeau Co. of Ga. v. N.L.R.B., 150 F.2d

1012, 1013 (5th Cir. 1945)"; Fed. R. Civ. P. 65(d)(2). Notably, it has been specifically held that
an injunction against a single state official sued in his official capacity does not enjoin all state
officials. Dow Jones & Co., Inc. V. Kaye, 256 F.3d 1251, 1255 n.3 (11th Cir. 2001) (“An
injunction against a single state official sued in his official capacity does not enjoin all state

officials from the prohibited conduct.”).

Additionally, every injunction must state in specific terms and reasonable detail the
conduct it restrains or requires. Garrido v. Dudek, 731 F.3d 1152, 1159 (11th Cir. 2013); Fed. R.
Civ. P. 65(d)(1). “The specificity requirements of Rule 65(d) are designed to prevent uncertainty
and confusion on the part of those faced with injunctive orders, and to avoid the possible
founding of a contempt citation on a decree too vague to be understood.” Garrido, 731 F.2d at

1159.

In Grimsley and Brenner, the only clerk of court who was a party to the case in the
Northern District, and over whom Judge Hinkle had jurisdiction, was the Washington County
Clerk. In this regard, Judge Hinkle specifically enjoined only the Washington County Clerk with
regard to the issuance of marriage licenses to same-SeX couples. While we recognize that there is
case law suggesting that a government official may abide by an order of a federal district court
issued in a case to which he or she was not a party, we have uncovered no case law stating that a
pon-party official, or any other non-party, is bound by such order.> Therefore, we do not

-

_ -Dyecisions of the Fifth Circuit issued prior t0 October 1, 1981 are binding precedent Tor -
courts of the Eleventh Circuit. Bonner v. City of Prichard, 661 F.2d 1206, 1209 (11th Cir. :
1981). :

: 2 Cases have been cited by others for the proposition that government officials who are
not parties to an action are obligated to abide by 2 trial court’s ruling declaring a statute
unconstitutional. However, such cases do not state that non-patty officials are bound by a trial
court’s order. Nor do the suggested cases involve a statute — like the statute at issue here — that
specifically criminalizes the conduct involved. See Made in the USA Found. v. United States,
742 F3d 1300, 1309-11 (11th Cir. 2001) (in analyzing plaintiffs’ standing, which involved
question of whether the President could be ordered to take certain acts, and in finding standing
appropriate because lower executive branch officials would be bound by decision, the court
observed in dicta “we may assume it is substantially likely that the President and other executive
and congressional officials would abide by an authoritative interpretation of the census statute
and constitutional provision by the District Court, even though they would not be directly bound
by such determination.”) (quoting four Justices in Franklin v. Massachusetts, 505 U.S. 788, 803
(1992) (emphasis added) (and see Franklin, 505 U.S. at 825 expressly disagreeing with the four
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interpret the Order to mean that any clerk other than the Clerk of Washington is bound by it or
obligated to abide by it.

Also, we do not believe any clerk other than the Washington County Clerk would be
clearly protected by the preemptive effect of the Order from criminal prosecution in another

court. As set forth below, th’e*greater—weigrhtfoffauthority shows that the Order is not binding
precedent on any other court. -

Justices” view that an ‘f‘authoritative interpretation of the census statute and constitutional
provision’ rendered by the District Court will induce the President to submit a new
reapportionment”) (Scalia, J., partially concurring)); Chamber of Commerce V. Edmondson, 594
F.3d 742, 758 n.16 (10th Cir. 2010) (holding that partial relief is enough to afford standing where
complete relief is unavailable, and noting in dicta, “In any event ‘we may assume it is
substantially likely that [other] officials would abide by an authoritative interpretation of
the...provisions...even though they would not be directly bound by such a determination.””)
(emphasis added) (citing Utah v. Evans, 536 U.S. 452, 460 (2002)); Los Angeles Cnty. Bar Ass 'n ;
v. Eu, 979 F.2d 697, 701 (9th Cir. 1992) (affirming decision that the Los Angeles County Bar
Association had standing to pursue constitutional challenge to 2 statute prescribing the number of
judges in Los Angeles County stating that “[w]ere this court to issue the requested declaration,
we must assume that it 1s substantially likely that the California legislature, although its members
are not all parties to this action, would abide by our authoritative determination.”) (emphasis
added) (citing Franklin, 505 U.S. at 803). In each of the cited cases, the courts’ assumption that

other non-party officials would comply with the trial courts’ orders involved officials with the
ability or discretion to Jawfully comply, which is not the case here.

Similarly, other suggested cases describing plaintiff class qualifications do not provide
protection 10 non-parties faced with criminal liabilities. See Alliance to End Repression V.
Ro ; 65*Fﬂd-97‘3,—986—(~7t‘1r€it—197—7)—(h0’rding~ﬂla 'fyhrg—thepiahrtifﬁclasrw n
appropriate because the case presented an as-applied constitutional challenge, but observing in -
dicta that a plaintiff class may not-be required where a statute is challenged as facially
unconstitutional and assuming that if the court declares the statute or regulation unconstitutional
the enforcing government officials will discontinue the statute’s enforcement); Soto-Lopez v.
New York City Civil Serv. Comm’n, 840 F.2d 162, 168-69 (2d Cir. 1988) (holding that after
Supreme Court had declared a statute unconstitutional, it was - appropriate to grant injunctive
relief to prohibit enforcement of the stafute against other non-party plaintiffs without the
requirement of the filing of a class action lawsuit against the defendants) (citing Cooper V.
Aaron, 358 U.S. 1, 17-18 (1958), which confirmed that the prior Supreme Court precedent of
Brown v. Board of Education, 347 U.S. 483 (1954), could not be defied by state officials); Mills
y. Dist. of Columbia, 266 FR.D. 20, 22 (D.D.C. 2010) (denying a motion for class certification
in a facial challenge where enforcement authority was the defendant).

In sum, none of these cases support the proposition that a non-party Florida clerk does
pot remain subject to Florida’s criminalization of clerks’ issuance of marriage licenses to same-
sex couples, pending binding appellate authority.
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Precedential Value of a F oderal District Court Holding a State Law Unconstitutional

The Florida Supreme Court has held on multiple occasions that a federal district court’s
ruling that a Florida statute is unconstitutional is not binding on a state court. E.g., Merck v.
Stﬁtﬁl’%*S*o.*}dfT&S,—S037(711‘19 2013)_(finding a federal district court’s determination that

RS R

Florida’s death penalty procedures are unconstitutional was not binding on the Florida Supreme—
Court); Roche v. State, 462 So. 2d 1096, 1099 n.2 (Fla. 1985) (decision of federal district court
that Florida statute relating to administrative searches of places of business and vehicles in the
cause of agricultural inspections was unconstitutional was not binding on Florida state courts);
State v. Dwyer, 332 So. 2d 333, 335 (Fla. 1976) (decision of federal court of appeals finding
Florida’s disorderly conduct statute unconstitutional was not binding on Florida trial court);
Bradshaw v. State, 286 So. 2d 4, 6-7 (Fla. 1973) (“Itis axiomatic that a decision of a federal trial
court, while persuasive if well-reasoned, is not by any means binding on the courts of a state.”),
cert. denied, 417 U.S. 919 (1974). See also Titus v. State, 696 So. 2d 1257, 1262 (Fla. 4th DCA
1997) (“[A] Florida District Court of Appeal takes its direction on matters of federal
constitutional law first from the United States Supreme Court and, in the absence of definitive
precedent from that Court, from the Florida Supreme Court”), approved, 702 So. 2d 706 (Fla.
1998). As pointed out in our July 1 memorandum at footnote six, the Eleventh Circuit Court of
Appeals has consistently upheld this rule of law. See, e.g., Doe v. Pryor, 344 F.3d 1282, 1286
(11th Cir. 2003) (“The only federal court whose decisions bind state courts is the United States
Supreme Court”) (citing Glassroth v. Moore, 335 F.3d 1282, 1302 n.6 (11th Cir. 2003) (“[Sltate
courts when acting judicially, which they do when deciding cases brought before them by
litigants, are not bound to agree with or apply the decisions of federal district courts and courts of

appeal.”) (citing Arizonans for Official English v. Arizona, 500 U.S. 43, 58 n.11 (1997))).

Furthermore, a decision of a federal district court judge is not binding precedent on either
a federal district court in another -urisdiction, a federal district court or judge in the same
jurisdiction, or even upon the same judge in a different case. Camreta v. Greene, 131 S.Ct.
2020, 2033 n.7 (2011); Am. Elec. Power Co. V. Connecticut, 131 S.Ct. 2527, 2540 (2011).

Therefore, because Judge Hinkle’s decision is not binding on another court, state ot
~ federal, it unfortunately does not provide a clerk of court who was not a party to the case in the
Northern District with protection from being criminally penalized in another court for issuing
marriage licenses to same-SeX couples.” '

3 Despite our conclusion regarding the non-binding precedential effect of Judge Hinkle’s
Order on other courts, as We pointed out in our July 1, 2014 memorandum, a Florida district
court of appeal decision pertaining to the same-sex marriage ban would have considerable
precedential value. If a Florida district court of appeal affirms a state court trial court’s
invalidation of the ban, we believe that such decision would bind all Florida trial courts in the
absence of contrary precedent from another district court of appeal or the Florida Supreme Court.
«The decisions of the district courts of appeal represent the law of Florida unless and until they
are overruled by [the Florida Supreme] Court. Thus, in the absence of interdistrict conflict,
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Conclusion

We realize that it may seem to many that Judge Hinkle’s federal district court ruling that
Florida’s same-sex marriage ban is unconstitutional -and violates fundamental rights would
permitTtl’l*Fl'ori'da*clerksfoffeourt—toflawfullyjssu,e marriage licenses to same-sex couples.

However, as discussed above, our review of the law indicates that an order and injunction issued
at the federal trial level is not binding on any person, including a clerk of court, who is not a
named party in the action. Nor does such a ruling bind any other court.

Thus, we remain of the opinion that clerks of court who were not parties to the Northern
District case are not bound by Judge Hinkle’s Order — or protected by it. Clerks are subject to
Florida’s criminal penalties for the issuance of marriage licenses to same-sex couples. Until
such time as there is a binding appellate ruling (see footnote 3, supra), we are constrained to
advise that despite the Order, cletks remain exposed to Florida’s apparently unique
criminalization of the issuance of marriage licehses to same-sex couples.

district court [of appeal] decisions bind all Florida trial courts.” Pardo v. State, 596 So. 2d 665,
666 (1992) (citing Stanfill v. State, 384 So. 2d 141, 143 (Fla. 1980)).
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Bt WINNER OF 10 PULITZER PRIZES

Bay area court clerks will not issue same-sex marriage
— licenses Jan. 6

Tony Marrero, Times Staff Writer

Monday,Decenlbgrz_z,_zoy L E LT W —————————

Pinellas Clerk of Court Ken Burke expects same-sex couples will show up to his office Jan. 6 to seék amarriage \
license. \

At this point, they will leave empty-handed, and so will couples who try in Hillsborough, Pasco and Hernando
counties.

"We're sympathetic but we have to follow what we know is the direction of the court, based on advice from our
legal counsel,” Burke said Monday, three days after a decision by the U.S. Supreme Court that gay marriage
advocates say clears the way for clerks throughout the state to marry same-sex couples.

Gay-rights groups on Monday vowed to take legal action against Florida clerks who deny licenses to couples on
Jan. 6. That's the day after a federal judge's stay on a ruling striking down the ban on gay marriage expires.

The U.S. Supreme Court's decision on Friday to turn down Florida Attorney General Pam Bondi's request to extend ;
the stay hasn't changed the opinion of a law firm that advises court clerks statewide. : :

"The denial of a stay is not a ruling on the merits of the marriage-equality issue," Hilarie Bass, co-president for the

——Jawflfmﬁfeenbefglﬁaaﬂgrsaidéﬂastatemeﬂt%eﬁdﬂawwnﬁﬁues{&pmhibit—aC—lerkﬁﬂmissuin“gmam
license to a same-gender couple and provides criminal sanctions for doing 50." g

In August, U.S. District Judge Robert Hinkle found that Florida's voter-approved ban on same-sex marriage is
unconstitutional. Hinkle's ruling came amid appeals in similar cases from other parts of the country, and he placed
a stay on his decision. That stay will expire at the end of the day Jan. 5. :

Greenberg Traurig attorneys warned clerks in a memo Jast week that Hinkle's ruling only applies tothe clerk in the
rural Panhandle's Washington County, where one of the gay couples involved in the challenge to the ban lives. The
memo advised clerks not to issue marriage licenses "until a binding order is issued by 2 court of proper
jurisdiction,” and warned that clerks could be subject to criminal prosecution if they allow gay couples to wed.

On Monday, the firm recommended that Washingion County Clerk Lora Bell consider filing a motion for an
emergency hearing nseeking clarification from Judge Hinkle regarding the specific parties intended to be bound by
his order," Bass said in the statement.

"We understand that action is currently under consideration," Bass said.

A message left for Bell was not returned Friday.

Lto /fwww tampabay .com/news/ politics/staterounduplﬂorida-gay—rights-groups—vow-legal-ﬁghts-if-clerks—dcny-marriage-liccnsesIZ2 1114773497504 =1 13
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Equality Florida, 2 prominent group advocating for same-sex marriage, asserted Monday that clerks now havea

legal obligation to issue marriage licenses to same-sex couples,
damages and attorney fees," the group said in a news release.

wor risk expensive litigation, including liability for

nClerks can stand in the doorway and iry to block equality or they can welcome gay couples who have waited for
said in the news release. "We expect every clerk to

decades for this moment," Equality Florida CEO Nadine Smith

uphold their oath and protect the constitutional rights of gay couples seeking marriage licenses. No

memo overrides their clear legal obligation.”

Also Monday, Miami-Dade Clerk Harvey Ruvin, the defendant in a lawsuit by Equality Florida and
"’7couples,fﬁled—afmotion,r,equesting that Florida's 11th Cireuit Court clarify the details of

legal firm's

six same-sex
the stay's expiration.

Hillsborough Clerk Pat Frank said she would gladly risk arrest on 2 first-degree misdemeanor andpayfthe—$f1—,ooo

~ fine for issuing licenses to same-sex couples, but won't break the law because doing so would le

to suspension by the governor at a time when her office s 1n the midst of a reorganization.

she won't be issuing licenses unless she gets clarification from the court.

"We have attorneys fora reason,” she said. "I have to rely on our legal counsel."

Hernando Clerk Don Barbee, a former assistant state attorney,

called the legal advice "sound." Hé s

his former boss, State Attorney Brad King, would probably not prosecute him for issuing licenses.

"But as long as that law exists, I don't feel comfortable” doing so, he said.

In an email to Burke and other clerks on Monday, Greenberg attorney Fred W. B

ave her valnerable

Pasco County Clerk Paula O'Neil has a message 01 her website citing the law and legal advice as the reasons why

aid he assumes

aggett said his firm is creating a

template document that clerks can file if they're sued for refusing to issue a license. The filing, Baggett wrote,
would simply ask what the clerk's "duty is in the matter before the court.”

"In other words, 'Judge, I'm not fighting this, justrtell me what you want to me to do,’

Burke said he agrees with that approach.

"Maybe," he said, nthat's the way this gets decided.”

Contact Tony Marrero at tmarrero@tampabay.com or (727) 893~

Equality Florida CEO Nadine Smith challenges the clerks.

PN T mmInewslnoliticslstatcroundup/ﬂorida-gay-rights—groups-vow-legal—ﬁghts-if—clerks-deny—marriage

8779. Follow @tmarreroﬁmesf

-licenses/2211 1477s£34975041=1 23

" Baggett wrote.
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Lawyers, activists: Greenberg Traurig wrong advising
clerks not to issue same-sex marriage licenses

_ BYSTEVEROTHAUS- SROTHAUS@MIAMIHERALD.COM- , . o
12/22/2014 12:08 PM | Updated: 1 2/22/2014 8:25 PM i

From left: Don Price Johnston and partner, Jorge Isaias,
w A’rtomeyg@,L’-_,,,_,’,/’L
Alonso of Carlton Fields Jorden Burt, Pamela Faerber and |
partner Summer Greene, Catherine Pareto and partner : ll .
Karla Arguello, attorney Elizabeth F. Schwartz, Todd and 1
Jeff Delmay, and NCLR Legal Director Shannon Minter, 5.
after press conference announcing that six same-sex :
couples and Equality Florida Institute filed a jfawsuit in
Florida state court in Miami seeking the freedom to marry. |
Tuesday, Jan. 21,2014. The announcement was made at
the LGBT Visitors center on Miami Beach. WALTER i:
MICHOT / MIAMI HERALD FILE I,

Leading LGBT activists and attomneys on Monday blasted a top Miami-based law firm for “an
exaggerated warning” to county clerks that they could be fined or prosecuted for issuing marriage

licenses Jan. 6 to same-seX couples.

P PN | /mmm.mitvlgav-'south-ﬂorida/article4807866 Jhtml 1/5
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“A law firm memo does not override a federal judge’s order and the actions of the 1 1th Circuitand |
the U.S. Supreme Court," said Nadine Smith, executive director of Equality Florida |
(http://www.eqﬂ.org/), a major LGBT-rights lobbying group. “They're actually exaggerating the

risk on one hand and ignoring the extraordinary risk clerks will face in lawsuits and damages for
violating the constitutional rights of every couple they tum away.” '

Same-sex marriage ié set to begin Jan. 6 in Florida, after the U.S. Supreme Court on Fﬁday evening ;
denied Florida Attorney General Pam Bondi's reques '\\
(http://www.miamiherald.com/news/ local/community/ gay-south—florida/artic|e4699455.html)t A |

— o Justice Clafence Thomas that he oxiend a stay preventing the state from recognizing the
marriages of eight gay and lesbian couples.

On Aug. 21, U.S. District Court Judge Robert L. Hinkle of Tallahassee overturned Florida's 2008
constitutional gay-marriage ban (http://www.miamiheraId.com/ news/local/community/miami-
dade/article1980952.html)yand stayed his ruling through Jan. 5, to give Bondi time to take the
case to the U.S. Circuit Court of Appeals in Atlanta. The appeal still hasn't been heard by that
court, but on Dec. 3 three 11th Circuit judges told Bondi it would not extend Hinkle's stay.

After the Supreme Court announcement Friday night, Bondi conceded in a statement that “the
Supreme Court has now spoken, and the stay will end on Jan. 5.” '

The hitch: Top law firm Greenberg Traurig (http://www.gtlaw.com/), which represents the Florida

Association of Court Clerks, has advised them that only the clerk in Washington Cdunty, in rural i
WMMWMdMUMWﬁW

ruling. All other Florida clerks who are not parties in the lawsuit could face “a misdemeanor of the

first degree, punishable by imprisonment of not more than one year and a fine of not more than

$1,000" if they went ahead and married same-sex couples, according to Greenberg Traurig.

Despite the Supreme Court announcement on Friday, Greenberg Traurig on Monday night stood by
its original recommendation.

“The denial of the stay by the U.S. Supreme Court does not change our advice to the Florida _
Association of Court Clerks & Comptrollers that Judge Hinkle's ruling only applies to the |
Washington County clerk,” Hilarie Bass, Greenberg Traurig's Miami-based co-president, said in a
statement. “The denial of a stay isnot a ruling on the merits of the marriage-equality issue.”

Sk A oridalarticled 807866 . hitml 215 |
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Bass continued: “Florida law continues to prohibit a clerk from issuing a marriage licenseto a
same-gender couple and provides criminal sanctions for doing so. Our legal advice cannot be
affected by assurances that certain law enforcement authorities might not take action to
prosecute violators of the criminal statute.” '

At least one clerk, Linda Doggett of Lee County, said her office would abide by the Greenberg
Traurig recommendation and not issue marriage licenses to same-sex couples on Jan. 6. |

“Per an opinion recently issued by the Florida Court Clerks & Comptrollers’ legal counsel, the

.. ——Florid aA-'con-stitutiona-Lbangst.i-l.l—a.ppl.i,esinfmost_counti es including- Lee County making theissuance ——-
of same-sex marriage licenses illegal for our office. The recent decision only affects the clerk's o
office named as a party in the lawsuit. Until a binding order is issued by a court of proper
jurisdiction, the law is not changed,” Doggett said in news release Monday.

Shannon Minter, legal director for the National Center for Lesbian Rights
(http://www.nclrights.org/), said Monday that Doggett is wrong, that Hinkle's order “is worded not

just to the named defendants but to anyonée acting in concert or in participation with them. That
applies to all state and local officials who have any role in enforcing Florida's marriage laws.”

Minter corepresents Equality Florida Institute and six same-seX couples who in January sued
Miami-Dade County Clerk Harvey Ruvin to issue them marriage licenses. He says the Greenberg

Traurig memo has sowed needless confusion.”

Flagler County Clerk Gail Wadsworth told FlaglerLive.com, a nonprofit news website :
—{nttpy//Taglerlive.com/ 736657waaswoﬁh—same—sex—mamage]), fhat she and her deputy are ready }

1o issue same-sex marriage licenses on Jan 6.

“It may apply only to Washington County. | hope not” Wadsworth told FlaglerLive.com. “I hope
they don't do something in one piece of Florida and not another, let's let the rule be uniform. But |
don’t know, I'm not a lawyer.” Flagler County is north of Daytona Beach on Florida's east coast.

South Florida clerks say they're waiting for more direction before deciding what to do.

On Dec. 17, the Miami Beach City Commission unanimously passed a resolution urging Ruvin to
disregard the Greenberg Traurig recommendation and “to begin issuing marriage licenses to
same-sex couples following the expiration, on Jan. 5, 2015, of the stay of the ruling entered by the
U.S. District Court.”

P T I ...:am;hmm_com/newsnocal/community/gay-south-ﬂorida/article4807866.html 3/5
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On Monday, Ruvin asked Miami-Dade Circuit Judge Sarah Zabel, who presided over the Equality
Florida rightto-marry case and also found the state’s gay-marriage ban unconstitutional, whether
she planned to lift the stay she imposed last July in that case.

Ruvin told the Miami Herald on Monday that Zabel has “already immunized us if we follow her

order” and issue marriage licenses to same-sex couples.

Also Monday, the Washington County Clerk's Office planned to ask Hinkle for clarifibation in the
federal case, whether he intended only Washington County would be subject to his ruling.

Minter says the Greenberg Traurig recommenda't'ior'\-"_dbesn't make sense.”

“The memo to the clerks is incorrect” Minter said. “lIt's a classic case of missing the forest for the
trees. In light of the overwhelming weight of national authority, the federal district court's ruling by
Judge Hinkle and the 11th Circuit/Supreme Court denials of a stay, it is clear that clerks across the
state and all state and local officials are legally bound to no longer enforce the discriminatory
marriage ban once the stay expires at the end of Jan. 5"

“The Greenberg memo focus on the entirely implausible threat of criminal prosecution.'What it
misses is the far greater likelihood, if not certainty, that clerks who fail to comply will be sued.
Then they will be at risk for having to pay damages and attorney fees,” Minter added. “Those will

come at taxpayer expense.”

On Monday, a federal magistrate in Boise ordered the state of Idaho to pay more than $400,000 to
—/a4eam49f-4awersihauoughuhatstate'sgay_mamage-banJheAssodaiedﬂesmepoﬂed,

Bass, Greenberg Traurig's co-president, said in a statement Friday the firm “is not adviSing the
clerks as to the constitutionality of the Florida ban on same-SeX marriage.”

Bass told the Miami Herald that Greenberg Traurig actually supports same-sex couples’ right to
marry and on Monday filed a friend-of-the-court brief in Florida’s Third District Court of Appeal “in
support of two circuit court orders declaring unconstitutional Florida’s ban on same-sex marriage,”

Bass said.

Erom the brief: “The issues in this case are not only about the rights of individuals to-marry whom
they choose — as important, compelling and essential as those issues are — it is about children
and families. The State of Florida has no rational basis whatsoever — much less any basis that

3t Heorerear viamiherald _com/newslloca][commlmi tylgay -south-ﬂondalamt:le4807866html 4/5 !
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could satisfy a higher standard — for denying those children, especially those whom the State
itself places with a same-seX couple, from all the benefits, both actual and psychological, that
living as the child of a married couple confers on that child.”

Greenberg Traurig filed the brief on behalf of gay adoptive father Martin Gill. Bass and Greenberg
Traurig, along with the ACLU of Florida, helped represent Gill in his quest to overturn a 1977

Florida law that prohibited gays and lesbians from adopting. Gill adopted his foster sons in 2010.

Gill on Monday asked other LGBT activists not to blame Greenberg Traurig for its adv‘ice to the
county clerks, that Bondi and Gov. Rick Scott are responsible for the ongoing legal fight.

“In states such as Kansas where governors do not concede and welcome the deciéions, we have
seen chaos. In Kansas, counties within the same state have interpreted the court's deciSiOn
differently or have flat out ignored the court's decision,” Gill said. “By continuing their opposition,
or by simply failing to lead, Rick Scott and Pam Bondi are inviting just such chaos.”

PR T miamihp,rald_com/newsllocal/COmmUDity/gay-south-ﬂorida/artic154807866.hlml
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Local court clerks won't offer same-sSeXx
marriage licenses

Staff and Wire Reports
Published: Wednesday, December 17, 2014 at 2:07 pm.

Clexks of the court in Manatee and Sarasota counties plan to stand pat on same-sex
marriage in light of advice from one of the Florida's most prominent law firms,
which advised court cdlerks they could face misdemeanor charges if they issue

imatriage licenses to same-sex couples.

cderks, warned Tuesday thata federal judge's Tuling overturning the state ban on gay
marriage only applies to one Panhandle county, ‘Washington County, the only place

i

!

l

|

Greenberg Traurig, the law firm for the association representing Florida's 67 court l\
".

named in the lawsuit. ‘

According to'the Florida Association of Court Clerks and Comptrollers, derks in all
other counties are not bound by U.S. District Judge Robert Hinkle's ruling in August
that the gay marriage banis unconstitutional.

Clerks in both Sarasota and Manatee counties are planning to follow Greenberg : o '.
Traurig's guidance and, unless the law changes, don't expect o begin issuing same-

sex martiage license on Jan. 6.

«“Qur position is, we have to follow the current law,” said Irene Plank, the attorney
for Sarasota County Clerk Karen Rushing's office. “We're looking forward to the

matter being resolved completely.”

Christine Clyne, a spokeswoman for Manatee County Clerk of the Circuit Court R.B.
“Chips” Shore, said Shore had reached the same conclusion.

i
i
i

Both Shore and Rushing will wait to be told it is legal to issue same-sex lic

“For right now, we have to actin accordance with Florida law,” Clyne said. “Because
things are sO confused right now, we'll have to wait until a binding order comes :

»

down.

The law firm's guidance could set Florida on the same path as Kansas, where l|
multiple judges have dissolved the state's same-sex marriage ban, but where some : 1
derks in more rural areas have refused to issue licenses o gay couples. '|

Hinkle put a hold on his ruling until the end of the day Jan. 5, which the 11th U.S. '
Circuit Court of Appeals refused to extend. That led many gay marriage advocates to . _ i
proclaim that licenses could be issued around the state beginning Jan. 6. ’

Betsy White, one of several civil rights attorneys in Jacksonville yepresenting two of
the gay couples named in the federal Jawsuit said the clerks should begin issuing
marriage licenses on Jan. 6.

She said Greenberg Traurig's advice «is dead wrong,” noting that it essentially
encourages 66 separate Jawsuits, one for each Florida county not named in the l\
current suit. That could leave Florida taxpayers with a massive legal bill if the state I‘

loses.

L mnt 4191 articlel 1412 197307emplate=printpicart 112
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«[f certain clerks are going to take the position that they're not bound by Judge

Hinkle's decision, then we'll be going back to the court and asking those parties to be
included,” White said.

Greenberg Traurig's guidance leaves court clerks in an unenviable position. If they
issue marriage licenses to gay couples, they could technically face criminal charges.
If they do not, they are opening themselves up to dozens of suits brought by
organizations supportive of gay marriage, such as the American Civil Liberties

Union.

Howard Simon, executive director of the ACLU of Florida, said it is highly unlikely

any clerk would face arrest for issuing a marriage license to a gay couple. Aud it

would be impractical to file identical lawsuits naming all 67 courtclerks-as :
defendants, he said. :

«“When a federal judge declares a law unconstitutional, all public officials should
cease enforcing that law. Period,” Simon said.

On Monday, Attorney General Pam Bondi asked the U.S. Supreme Court to intercede
and extend the stay beyond Jan. 5, preventing marriages from taking place while
Florida continues its fight to protect its ban on gay marriage. Bondi cited confusion
over the impact of Hinkle's ruling and specifically referenced similar advice
Greenberg Traurig dispensed in July.

Staff writer Ian Cummings contributed to this report, which inchdes information
from the Tampa Bay Times.

Copyright © 2014 HeraldTribune.com — All rights reserved. Restricted use only. _ ;
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Clerks in 4th Circuit won't
issue marriage licenses for
same-sex couples after stay
expires '

Thursday, December 18, 9:59 AM EST
By Max Marbut, Staff Writer
What's a clerk to do?

After Florida voters approved in 2008 a constitutional
amendment prohibiting same-sex marriage, the issue started
appearing before the courts as gay couples chalienged the
validity of the ban based on civil and equal rights issues.

In a case involving plaintiffs in Washington County, U.S. District

Judge Robert Hinkle ruled in August that Florida’s ban on same-

sex marriage, which was approved by voters in 2008, is
unconstitutional. He stayed his ruling to give the U.S. Supreme
Court the opportunity to rule on the question. The highest court
declined in Oclober to take up the issue.

Hinkle's stay is set to expire at the end of the day on Jan. 5.

That puts Florida's 67 county clerks of court in the position of
whether to follow the regulations that have been in effect for
more than a decade or change state policy based on a ruling by
a federal judge.

“Is unique,” said Sean Hudson, spokesman for Florida Court Clerks & Comptrollers, tﬁe state association of clerks of court.

The association’s attorneys, Miami-based Greenberg Traurig, advised Florida's court clerks as a group aré not bound by
Hinkle's ruling, since they were not individually named in the Washington County lawsuit. - N

The attorneys also said issuing same-sex marriage licenses would place clerks at risk of criminal violation of Florida’s same-
sex marriage ban — if and until the ban is invalidated by a Florida district court of appeal (absent inter-district conflict), the

Florida Supreme Court, or the U.S. Supreme Court.

In Florida, itis a misdemeanor to violate the statute regarding issuance of marriage licenses, punishable by a maximum fine of

$1,000 and up to one year in jail.

Kenneth Kent, executive director of the association, told membe

“It is not within their (members’) purview to interpret the law or act without a full understanding of what the law does and does

not allow,” he said in a statement.

For the counties that comprise the 4th Judicial Circuit, there will

Duval County Clerk of Court Rannie Fussell was not available for comment, but his office issued a statement saying it would
not issue same-sex marriage licenses “until a binding order is issued by a court of proper jurisdiction.”

Justin Horan, general counsel for the Clay County clerk of court,
association. He said it will be “business as usual® on Jan. 6.

The Nassau County clerk's office also will be following the advice from the association, with no change in policy until a binding
order is issued from a proper jurisdiction or Florida amends its constitution, said spokeswoman Liz Rodriguez.

“It's our responsibility to follow the law. We will not be issuing licenses for same-sex couples,” she said.
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Duval County Clerk Ronnie Fussell

s their duty is follow Florida faw.

be no policy change Jan. 6.

said the office will abide by the position endorsed by the state

On Monday, Florida Attormey General Pam Bondi asked the U.S. Supreme Court to maintain the ban while appeals run their ]

course.

A similar request was rejected Dec. 3 by the 11th U.S. Circuit Court of Appeals. ‘

Ellen Schmitt, president of the Jacksonville chapter of Parents a

t.nnq-//www.iaxdai]vrecord.comlshowstory.php'?Slory__id=544529

nd Friends of Lesbians and Gays, said the controversy over (
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same-sex maniage is reminiscent of a similar societal issue more than 50 years ago when mixed-race couples were i
prohibited from marrying. . '

*PFLAG supports marriage equality throughout the country,” said Schmitt. *We feel it's appropriate to recognize same-sex
marriages and afford same-seX couples the same rights under the law afforded to mixed-gender couples.”

mmarbut@baileypub.com ! .
@DRMaxDowntown -
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No gay marriage licenses in Leon for now

§ Jeff Burlew, Tullahassee Democrat 7:44 a.m. EST December 24,2014 - 3

Unless the courts give more guidance, Leon and other Florida counties won't issue same-sex marriage licenses
next month. ' - |

5:30 p.m. update

Gay couples hoping fo get married in Talléhassee or elsewhere in Florida starting early next month may have to
——wait-a-while-longer. :

The association representing Fiorida's elected court clerks announced Tuesday it will be following the advice of
its legal counsel, which has opined that a federal-court ruling finding unconstitutional the state's ban on gay
marriage applies only in Washington County, where two men sued for the right to wed. : i

Leon Clerk of the Court Bob Inzer, who personally supports the right of gay couples to marry, said he and other
county clerks plan to abide by counsel's advice until the courts provide more clarity. He said during a

(Photo: Democrat files)

conference call with the state's clerks on Monday afternoon, no one indicated plans to issue same-sex
marriage licenses starting next month. : :

“This is an evolving process,” fnzer said Tuesday. "And absolutely this could change at any time. But given the information I'have today and the guidance
| have today, we will notbe issuing licenses to same-sex couples beginning in January. But that is again subject to change. This is nota question of if this

will happen —it's when and how."

Supporters of marriage equality expressed exasperation over the decision by the Florida Court Clerks & Comptrollers and pledgéd legal action if
marriage licenses aren't issued. : :

"pe believe that every clerk has a duty to issue mariage licenses as of Jan. 6 because the ban has been declared un‘éonstitutionél,“ said Nadine Smith,
executive director and CEO of Equality Florida. "Any clerk who refuses to fulfill their oath and continues to discriminate can expect costly ligigation
including damages-and lawyer fees." '

Andy Janecek, president of the Capital City GLBTA Democratic Caucus, said he was angered and disappointed by Inzer's decision. In a Facebook post,
Janecek said he applauded inzer's office when it implemented Leon County's domestic-partnership registry in 2013.

Aid now 1 applaud the communi s rignt to sue i, Janecek said.

Others expressed optimism the issue will work itself out quickly.

i

Steven Hall, chair of the Family Tree Community Center board, said he expects marriage licenses to be issued to gay couples across Florida sometime
next year.

“it may not be Jan. 6, but 1 believe it will be soon thereafter," he said. "I'm not sure what legalities stand between where we are today and the clerks
issuing marriage licenses, but we are confident that those will be resolved in short order."

U.S. District Judge Robert Hinkle ruled in August in favor of the Washington County couple, finding that the slatewide-ban on gay marriage approved by
voters in 2008 violated the U.S. Constitution. -

Hinkle ordered the county clerk to issue the couple 2 marriage license, though he placed a stay on the decision through Jan. 5. Attorney General Pam
Bondi sought an extension of the stay, but the U.S. Supreme Court earlier this month denied her request, opening the door for gay marriages to begin
Jan. 6. '

Greenburg Traurig, the law firm advising Florida's county clerks, issued a legal opinion saying clerks who are not named defendants in the federal
fitigation in Tallahassee could face criminal sanctions if they issue marniage licenses to same-sex couples.

wAile such clerks might feel public pressure to follow the guidance of the decision of a court of competent jurisdiction .. Florida’s same-sex marriage
ban would still be in place unless they were named parties in one of the lawsuits striking the pan," the memo stated.
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On Tuesday, Kenneth Kent, executive director of the clerks association, said only the U.S. Supreme Cout, the Floridé Supreme Courtor a state
appeliate court could bring clarity to the issue through a binding, statewide decision. :

*Absent a ruling from one of those three bodies, our opinion, as previously presented by our general counsel, will not change," he said ina written

release.

Smith, of Equality Florida, and others said it was preposterous to think clerks would be jailed for issuing marriage licenses to -gay couples, pointing out .
that prosecutors including State Attorney David Aronberg for the 15th Judicial Circuit have already said they will not do so.

sGreenburg Traurig's memo is a distortion of where things are right now," Smith said. "It has been blasted by legal experts, and even state attorneys are
calling it out as absurd, the notion that clerks would be arrested.” ) |

advice given to the state's clerks.

" took the oath of office to follow state law and the constitution," he said. “And when my general counsel tells me this is a violation, then I'm not going to
doit" ' '

Inzer said the clerks are looking for further guidance from the courts on how o proceed. On Tuesday, an attomey for Washington County Clerk Lora Bell
filed an emergency motion in U.S. District Courtin Tallzhassee seeking clarification of Hinkle's ruling.

Jeff Goodman, a Chipley attorney representing Bell, wrote that his client "is aware of confusion among clerks of court of counties throughout Florida as to
whether or how to jmplement the court's order," including an injunction demanding a marriage license be issued to the Washington County couple.

vgecause of the threat of being in contempt of the injunction on the one hand, and the jeopardy of being found to have violated her odth to uphold the law
and facing criminal prosecution on the other, the clerk respectfully requests the court provide immediately clarification as lo the scope of the injunction
and whether it extends to other ... same-sex couples who apply to the clerk for a marriage license," Goodman wrote.

Joy Lynn Lewis of Tallahassee said she and her longtime wife, Sheila Ortiz-Taylor, remain optimistic gay marriage will move.forward soon in Florida.
Lewis and Orfiz-Taylor, both retired and in their 70s, have taken part over the past 23 years in several marriage ceremonies, both legal and off-the-books,
and are planning to finally have a wedding reception in March. o

wye're very hopeful,” Lewis said. "We are optimistic by nature. We keep thinking now it's going fo be OK, now it's going to be OK. But this time, | think it
really is going to be OoK."

First update

Gay _couples hoping to get married in Tallahassee Or elsewhere in Florida starting early next month may have to wait a while longer. L

The Florida Court Clerks & Comptrollers, the association representing Florida's elected court clerks, announced Tuesday Ihat it will continue to follow the
advice of its legal counsel that a federal-court ruling finding the state's ban on gay marriage unconstitutional applies only in Washington County, where

two men sued for the right to marry.

Leon Clerk of the Court Bob Inzer, who personally supports the right of gay couples to mary, said he and other county clerks plan to abide by counsel's
advice until the courts provide more clarity.

"This is an evolving process,” Inzer said Tuesday. "And absolutely this could change at any time. But given the information | have today and the guidance
| have today, we will not be issuing licenses to same-sex couples beginning in January. But that is again subject to change.”

U.S. District Judge Robert Hinkle ruled in August in favor of the Washington County couple, finding that the statewide ban on gay marriage approved by
voters in.2008 violated the U.S. Constitution. Hinkle placed a stay on the decision through Jan. 5, and the U.S. Supreme Court opted not to extend the
stay as requested by Attorney General Pam Bondi, opening the door for gay marriages to begin Jan. 6. :

Gay-rights organizations and their supporters aré vowing a legal fight if the clerks don't issue marriage Iicenseé once the slay expires.

"“We believe that every clerk has a duty to issue marriage licenses as of Jan. 6 because the ban has been déclared unconslilutional," said Nadine Smith,
executive director and CEO of Equality Florida. "Any clerk who refuses to fulfill their oath and continues to discriminate can expect costly litigation )
including damages and lawyer fees. And they can look to other states that have had to pay huge sums of money as a Conscquence of clinging to i

discrimination.”
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SHEPPARD, WHITE, KACHERGUS & DEMAGGIO, PA.
) : Attorneys & Counselors at Law
215 WASHINGTON STREET
JACKSONVILLE, FLORIDA 32202
WM. J. SHEPPARD 904/356-9661 . MATTHEW R. KACHERGUS
Board Cecified Criminal Trial Lawyer Telefax 904/356-9667
ELIZABETH L. WHITE email; sheplaw@att.net BRYAN E. DEMAGGIO
- iiAlsTadfﬁitt'c’d’m’dm'Gmgu., Bar
December 22, 2014
Clerk of Courts
Alachua County

201 East University Avenue
Gainesville, Florida 32601

Dear Clerk:

Pursuant to Judge Hinkle’s order in Brenner v. Scott, 999 F.Supp. 1278 (N.D. Fla. 2014), 1
am providing you with notice of that decision. Paragraph 5 of that Order states, “The preliminary
jnjunction binds the Surgeon General and his officers, agents, servants, employees, and attorneys —
and others in active concert or participation with any of them — who receive actual nofice of this
injunction by personal service ot otherwise. Id. at 1293 (emphasis added). Seealso § 382.003(3)and
(7), Fla. Stat. (20 14). Astayofthis Order has been denied by the Eleventh Circuit and United States

Supreme Court.

Under the express terms of the Judge’s Order, itismy expectation that yoﬁ will comply with
this Order. Please govern yourself accordingly.

Respectfully,

Wm. J. Sheppard

WiS/idh{br james.alachua.cler Itr]

Enclosures
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999 F.Supp.2d 1278
United States District Court, N.D. Florida,
Tallahassee Division.

James Domer BRENNER et al., Plaintiffs,

P
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law; Ipardage

Same-sex couples whose financial interests
were directly affected by provisions of Horida
staiutes and Florida Constitution banning
same-sex marriage had standing to challenge

v.
Rick SCOTT, etc., et al., Defendants.
Sloan Grimsley et al., Plaintiffs,
v.
Rick Scott, ete., et al., Defendants.

Case Nos. 4:14cv107-RH/CAS, 4:14cv138~

RH/CAS.. | Signed Aug. 21, 2014- 121

Synopsis

Background: Same-sex couples brought action against
State of Horida officers, all in their official capacities,
asserting that Florida same-sex marriage provisions violated
Fousteenth Amendment's Due Process and Equal Protection
Clauses. Couples moved for preliminary injunction barring
enforcement of challenged provisions and defendants moved

to dismiss.

Holdings: The District Court, Robert 1. Hinkle, J., held that:

(1] couples had standing to challenge Florida same-sex

marriage provisions;

[2] provisions of Florida Constitution and statutes banning
same-seX marmage violated Due Process and Equal Protection
Clauses of Fourteenth Amendment; 3l

[3] -grant of preliminary injunction baming enforcement of

provisions was warranted; and

(4] state was entitled to stay of execution of judgment
ordering preliminary injunction.

Defendants’ motion denied and plaintiffs' motion granted.

West Headnotes (20)

(i

Constitutional Law

oonsﬁtutionalityfof—provisions.,U,.S C.A. Const.

Family

Art. 3,§2,¢cl. 15 West's ES.A. Const. Art. 1,8
27; West's FS.A. §§ 741,014, 741.212.

Cases that cite this headnote

Constitutional Law

Jaw; marriage

Plaintiff  challenging constitutiopality  of
provisions of Florida stamtes and Florida
Constitution banning same-SeX marriage had
standing to pursue achange in same-sex spouse's
death certificate and to seek social-security
beefits based on their marriage; death certificate
said spouse was “never married” and, in blank
for listing a spouse, said “none,” and that a
spouse would find this offensive and seek to
haveit changed was neither surprising nor trivial.
U.S.C.A. Const. Art. 3,§2,c.1; West's FS.A.
Const. Axt. 1, § 273 West's FSA. §§ 741 014,
741212.

Cases that cite this headnote

Federal Courts

for injunctive or other prospective or equitable
relief; Bx parte Young doctrine

Federal Courts

- officers; and public employees™ . A

A plaintiff may pursue a federal constitutional
claim for prospective relicf against an official-
capacily state defendant who is responsible
for the challenged action or who, by virtue
of his office, has some connection with the
unconstitutional act or conduct complained of .

sxt © 2014 Thomson Rewters. o claim o original U.S.

Government Works.

Family

Suits

Agencies,
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Cases that cite this headnote

States

“Florida's Secrefary of the Dep
Management Services Was proper defendant
in action by same-seX couples challenging

constitutionality of provisions of Florida statutes -

and Florida Constitution banning same-5eX
marriage; Secretary administered refirement and
healthcare provisions that applied to current
and former statc employees, as required by
challenged provisions, Secretary refused to
recognize same-seX marriages, and couples
asserted that Secretary thus violated Equal
Protection and Due Process Clauses of United
States Constitution. US.CA. Const.Amend. 14;
West's F.S.A. Const. Art. 1,§27; Wests F.S.A.
§§ 741.014,741.212.

Cases that cite this headnote

States

Florida's Surgeon General was proper defendant
in action' by same-seX ‘couples challenging
constitutionality of provisions of Florida statutes
and Horida Constitution banning same-seX
marriage; Surgeon General was head of Florida's
Department of Health, Department could change

a death certificate's marital information when

name of a surviving spouse was omitted or based
on an order from coutt of competent jurisdiction,
federal district court was court of competent
jurisdiction, and one of the plaintiffs sought
such an order from Surgeon General. US.CA.
Const.Amend. 14; West's F.S.A. Const. Art. 1,8

"’2.7;'Wcst's-F.S:A-. §§~741—.014,~741—.212.-#__.4.#”..,..w e

Cases that cite this headnote

Attorney General

and other proceedings
States

Parties

artment—of — — .

m

Parties

(8l

(91

Actions

Florida's Governor and Attorney General were
redundant official-capacity defendants entitled
to dismissal from action by same-sex couples
challenging constitutionality of provisions of
Florida statutes and Florida Constitution banning

same-sex marriage; order directed-at Florida's
Secretary of the Department of Management

_ Servicesand Florida's Surgeon General would be.

sufficient to provide complete relief to couples.
West's F.S.A. Const. Art. 1,§ 27; West's FSA.
§§ 741.014, 741.212.

Cases that cite this headnote

Counties

Clerk of court for county was proper defendant
in action by same-seX couples challenging
constitutionality of provisions of Florida statutes.

- and Florida Constitution banming same-seX

marriage, where clerk denied marriage license fo
same-sex couple and would properly be ordered
1o issue license if they prevailed on their claims.
West's F.S.A. Const. Art. 1,§ 27; West's FS.A.
§§ 741.014,741.212.

5 Cases that cite this headnote

Constitutional Law

e o
and interests protected; fundamental rights
Substantive due process ijs an exceedingly
narrow concept that protects only fundamental

rights. US.C.A. Const.Amend. 14.

Cases that cite this headnote

Constitotional Law

of scrutiny; strict or heightened scrutiny

Under the
governmental action impinges on fundamental
rights and is challenged in a case properly
before the court reviews the

Due Process Clause, Wwhen

a courf,

Page 51 of
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govemmcntal action with strict scrutiny. Jiberty ~against unwarranted govcrmncntal
USCA. Const.Amend. 14. encroachment. U.S CA.Const.Amend. 14.
Cases that cite this headnote Cases that cite this headnote
[101 Cpgsti!glﬁonal Law [13] Constifutional Law
L ? Rational o Mariage
Basis Standard; Reasonableness and civil unions -
- Constitutional Law Constitutional Law
£
Strict Same-
scrutiny and compelling interest in general sex marriage
Under the Equal Protection Clause, 2 court The fundamental right to marnry protected DY
applies strict scrutiny to govemmcntal actions ~ the Due Process and Equal Protection Clauses
that impinge on fundamental rights or employ encompasses the right to same-seX martiage.
suspect classifications; most other govemmcntal USCA. Const.Amend. 14.
actions are subject o only rational-basis review.
US C. A. Const. _Amcnd. 14. Cases that cite this hCadIlOtG
Cases that cite this headnote [14] Cons itutional Law
{11] Constitutional Law ) Strict
) ’ or heightened scrutiny; compelling interest
e Marriage  Under strict scrutiny, 2 state may override 2
and divorce in generel fundamental right through measures that are
Constitutional Law parrowly tailored to serve 2 compelling state
interest.
G Marital
Relationship Cases that cite this headnote
The right to marTy is a fundamental right
protected by the Fourteenth Amendment's Due [15] Constitutional Law
Process and Equal Protection Clauses. USCA.
Const.Amend. 14. ' Marriage
. and civil unions
Cases that cite this headnote Constitutional Law
112} Conpstitutional Law ] Same-
o~ seX marriage
K _ Strict Marriage
scrutiny and compelling interest in general
Constitutional Law T Power
- fo regulate and control :
Tundamental \Marriage
rights -
Same-

The point of fundamentat-rights apalysis in cases
pursuant, to the Due Process Clause and Equal
Protection Clause ig to protect an individual's

et e et TS

U
lext” © 2014 Thoason Reutars. Mo claim 1o orighal U

e
1g Oovament WTRS.

Sex and Other Non—Traditional Unions

Provisions of Florida Constitution and statutes

banning same-seX magiage were not parrowly

tailored to serve state's
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procreation among married couples, and, thus, (e .
provisions violated Due Process and Equal = Preliminary
Protection Clauses of Fourteenth Amendment;

same-sex couples, like opposite-seX couples and

single individuals, could adopt, and, while same-

sex couples could not procreate, neither could

many oppdsitc—scx co fwles,'and'many—opposite—i
gex couples did not wish to procreate. US.CA.
Const.Amend. 14; West's F.S.A. Const. Art. 1,8

27: Wests F.S.A. §8 741.04,741.212.

Tnjunction

Grant of preliminary injunction barring
enforcement  of provisions  of Horida
Constitution and statutes banning same-SexX
marriage was warranted; same-Sex couples
were likely to prevail -on _merits. of their
claim that provisions yiolated Due Process and
Fqual Protection Clanses of the Fourteenth
) Amendment, couples would hbave suffered
Cases that cite this headnote irreparable harm by ongoing unconsfitutional
' ' denial of their fundamental right to marry absent
the injunction, threatened injury outweighed

1161 _ whatever damage proposed injunction might
Supreme have caused state, and injunction would not
Court decisions have been adverse to public interest. USCA. x
United States Supreme Court may indicate its Const.Amend. 14; West's F.S.A. Const. Art. 1,§ v
willingness to reverse Of reconsider a prior 27; West's ES.A- 88 741.04,741.212. !
opinion with such clarty that a lower “court .
2, Cases that cite this headnote
may properly refuse to follow what appears :
to be binding precedent; even less clear-cut
expressions by the Supreme Court can erode an (19] Federal Courts
earljer sumimary disposition because summary T e
actions by the Court do mot camy the full ) ] Supersedeas
precedential weight of a decision announced ina or Stay of Proceedings \ :
written opinion after consideration of briefs and A four-part test governs stays pending appeal: .
oral argument. ’ (1) whether the stay applicant has made a strong .
showing that heis likely to succeed on the merits; ;
Cascs that cite this headnote (2) whether the applicant will be imeparably '
injured absent a stay; (3) whether issuance of '
(17 Tnjunction the stay will substantially injure the other parties |
— interested in the proceeding; and (4) where the

Grounds public interest lies.

in general; multiple factors

- . P Cases that cite this headnote
As a prerequisite fo a preliminary injunction, a

plaintiff must establish a substantial likelihood

of success on the merits, that the plaintiff will 201 Federal Courts

3,

suffer imeparable injury if the injunction does o
ot issue, that the threatened injury outweighs = . Injunction
whatever- damage the-proposed injunction may ..gn(;i_'_[cmpora;y restxm ning c-)rfit-‘iruc?sgs R
cause a defendant, and that the injunction will not State was entifled to stay of execution
be adverse to the public interest. of judgment oxdering preliminary injunction
parring enforcement of provisions of Florida :
Cases that cite this headnote Constitution and stafutes banpning same-sex I
marriage; although state's interest in refusing
[18] CivilRi ghts 'fo allo»\_r or recogm'zc same-SEX Marnages was :
insufficient to override same-sex couples interest !
- . - 3 - - !
in vindicafing their constitutional rights, there v
|
|
i
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was substantial public interest in stable marriage

laws, which would allow those who would enter

same-sex marriages the same opportunity for

due deliberation that opposite-sex couples were

routinely afforded. Fed Rules Civ.ProcRule 62,

28 US.CA.; West's F.5.A. Const. Art. 1, § 27
" Wests FSA. §§741 04;741212

-7 Cases that cite this headnote

‘West Codenotes

Held Unconstitutional
West's F.S-A. Const. Art. 1,827, West's F.S.A. §8 741.04,

741212
Attorneys and Law Firms

#1281 Bryan Evereit Demaggio, William J. Sheppard,
Sheppard White etc. PA, Samuel S. Jacobsom, Bledsoe
Jacobson Schmidt etc. PA, Jacksonville, FL., Daniel Boaz
Tilley, Maria Kayanan, ACLU Foundation of Florida Inc.,
Stephen Frederick Rosenthal, Podburst Orseck PA, Miami,
¥FL., for Plaintiffs.

Allen C. Winsor, Florida Attorney General, Adam Scott
Tanenbaum, Tallahassee, FL, James' Jeffery Goodman, Jr.,
Jeff Goodman PA, Chipley, FL, Horatio G. Mihet, Liberty
Counsel, Orlando, FL, for Defendants. :

ORDER DENYING THE MOTIONS TO DISMISS,
GRANTING A PRELIMINARY INJ UNCTION,AND
TEMPORARILY STAYING THE INJ UNCTION

ROBERT L. HINKLE, District Judge.

The issuein these consolidated cases isthe constitutionality of
Florida's refusal to allow same-sex marriages or to Tecognize
samie-seX marriages lawfully entered elsewhere.

The founders of this pation said in the preamble to the United
States Constitution that a goal was to secure the blessings of
liberty to themselves and their posterity. Liberty has come
more slowly for some than for others. It was 1967, nearly
two centuries after the Constitution was adopted, before the
Supreme Court struck down state laws prohibiting interracial
marriage, thus protecting the Jiberty of individuals whose
chosen life partner was of a different race. Now, nearly 50

o

e b R
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years later, the arguments supporting the ban on interracial
marriage seem an obvious pretext for racismi; it must be hard
for those who were not then of age to understand just how
sincerely those views were held. When observers look back
50 years fromnow, the arguments supporting Florida's ban on
same-sex marriage, though just as sincerely held, will again
seem an obvious prefext for discrimination. Observers who
are not now of age will wonder justhow those views could

Document 102 Filed 12/29/14 Page 54‘of 67 |

have been held.

The Supreme Court struck down part of the federal Defense
of Marriage Act last year. United States v. Windsor,— uU.s.
. 133 S.Ct. 2675, 186 L.Ed.2d 808 (2013). Since that
decision, 19 different federal courts, now including this one,
have ruled on the constitutionality of state bans on same-
sex marriage. The result: 19 consecutive victories for those
challenging the baus. Based on these decisions, gays and
lesbians, like all other adults, may choose a life partner and
dignify the relationship through marriage. To paraphrase a
civil-rights leader from the age when jnterracial marriage was
first struck down, thearc of history is long, butit bends toward

justice.

These consolidated cases are here on the plaintiffs' motions
for a preliminary injunction and the defendants' motions to
dismiss. This order holds that maxriage is a fundamental right
as that term is used in cases arising under the Fourteenth
Amendment's Due Process and Equal Protection Clauses, that
Florida's same-seX marriage provisions fhs must be reviewed

%1282 under strict scrutiny, and that, when so reviewed,
the provisions are unconstitutional. The order dismisses the
claims against unnecessary defendants but otherwise denies

the motions to dismiss. The order grants a preliminary’
_ jnjunction but also grants a temporary stay.

All of this accords with the unbroken line of federal authority
since Windsor. Indeed, except for details about these specific
parties, this opinion could end at this point, merely by citing
with approval the circuit decisions striking down state bans
on same-Sex marrage: Bostic v. Schaefer, Nos. 14-1167,14-
1169, 14-1173, 760 F3d 352, 2014 WL 3702493 (4th Cir.

Yuly 28, 2014); Bishop - Smiith, Nos. 14-5003, 14-5006,760

F3d 1070,2014 WL 3537847 (10th Cir. July 18,2014); and
Kifchen v. Herbert, 755 F.3d 1193 (10th Cir2014).

1. Background

\
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This order addresses two €ases that have been consolidated  livesin New York and were married there in 2013. They now
for pretrial purposes. The order sometimes refers to Case No.  are retired and live in Florida. :
4:14¢v107 as the “Brepner case.” The order sometimes refers 7
to Case No. 4:14cv138 as the “Crrimsley case.” ’ Grimsley-case plaintiffs Lindsay Myers and Sarah Humlie
have been together for nearly 4 years and were married in the
o District of Columbiain 2012. They live in Pensacola, Florida.
A, The Plaintiffs — M. Myers works for the University of West Florida. Ms.
The combined total of 22 plaintiffs in the two cases includes #1283 Myers secks the option-to-designate. Ms. Humlie as
9 sets of same-seX SpoUses who were lawully married il ferjoint annuitant for pension purposes. Ms. Humlie does not
New York, the District of Columbia, Iowa, Massachusetts,  receive health insurance through her employer. Becaus o state
or Canaf!a; the .sur?'i\-ring spouse of 2 New. York same-  |aw prohibits public employers from providing insurance
sex marriage; 2 individuals who have been in a same-S€X  for same-SeX spouses, Ms. Miyers cannot get COVETage for
relationship for 15 years, ar¢ pot married, but wish to mary - Ms. Humlic on Ms. Myexs's health plan. The couple makes
in Forida; and an organization asserting the rights of if5  substantial payments each month for privaté health insurance
members who lawfully entered game-seX MAITiages outside  for Ms. Humlie. .
Florida. All the individual plaintiffs live in Florida. The

details follow.

Grimsley-case plaintiffs Robert Loupo and John Fitzgerald
have been together for 12 years. They were married in New
The first two Brenner-case plaintiffs are James D. Bremner  York in 2013. Mr. Loupo is employed with the Miami—
and Charles P-J({“cs-Mf- Brenner has worked for the Florida  pade County public schools. Mr. Fitzgerald is retired but
Forc-st Service since 1981. Mr Jonf:s has worked for the  previously worked for Miami-Dade County. Mr. Loupo
Florida Department of Education since 2003. They were  wishesto designate Mr. Fitzgerald as his retirement-plan joint
married in Canada in 2009. Mr. Brenner asserts that the state's  apnuitant.
refusal fo TecOgnZe their marriage eliminates 2 retirement
option that would provide for M. Jones after Mr. Brenner's  Grimsley-case plaintiffs Denise Hueso and Sandra Newson
death. were married in Massachusetts in 2009. They lived in ‘
. o i S Massachuseits, but now they live in Miami. They have had
Brenner-case plamnffs Stephen Schlairet and Ozzie Russ custody of their pow 15-year —old son for 5 years, ficst as
Jive in Washington County, Torida. They are not mariedin  foster parents and now as adoptive parents.
any jurisdiction. They meet all requirements for maniage in
Florida except that they are both men. They wish to marry and  Grimsley-case plaintiffs Juan del Hierro and Thomas Gantt,
have applied to the defendant Washington County Cletk of  Jr., have been together for 6 years "and were married in
Court for a marriage license. Dudng breaks in employment,  Washington, D-C..in 2010. They live in North Miami Beach.
they have been unable to obtain healthcare coverage under  They have an adopted son under age 2. Mr. Gantt taught for
one another's insurance plans because of Florida's challenged  more than 2 decade in public schools but now works at a
marriage provisions. Based solely on those provisions, the  yirtual school. If their marriage were recognized, M. Gantt
Clerk refuses to 15sue 2 license- would designate Mr. del Hierro as his pension beneficiary.

Grimsley-case plaintiffs Sloan Grimsley and Joyce Albuhave  Grimsley-case plaintiffs Christian Ulvert and Carlos Andrade
been together for 9 years and were maricd in New Yorkin  {jve in Miami. They have been together for 4 years and
~ 2011, They have _g@jlgppth_ minor children. Ms. Grimsley  were married in the District of Columbia in 2013. Mr. Ulvert

is a firefighter and paramedic for the City of Palm Beach i)reviouély worked for the Florida Legislature and wishes fo
Gardens, Florida. Ms. Grimsley and Ms. Albu are concemed  gesignate M. Andrade as bis pension ben eficiary. They wish
that if something happens to Ms. Grimsley in the line of duty, o someday adopt children.
Ms. Albu will not receive the same support the state provides
to surviving opposite-sex spouses of first responders. Grimsley-case plaintiffs Richard Milstein and Eric Hankin
. live in Miami Beach. They have been together for 12 years
Grimsley-case plaintiffs Chuck Hunziker and Bob Collier  apd were marmied in Towa in 2010. :
have been together for over 50 years. They lived most of their
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Grimsley-case plaintiff Adene Goldberg mwarried Carol
Goldwasser in New York in 2011. Ms. Goldwasser died in
March 2014. The couple had been together for 47 years. Ms.
Goldwasser was the toll facilities director for Lee County,
Florida, for 17 years. Ms. Goldberg is retired but works part
time at @ major retailer. The couple had been living with and

A
|
|

! A e |

challenged provisions improperly discriminate based on
sexual orientation, while the Grimsley plaintiffs assert
improper discrimination based on both sexual orientation and
sex (that is, gender)- The Brenner plaintiffs assert additional
claims based on the First Amendment's right of association,
the Establishment Clause, and the Supremacy Clause.

taking care of Ms. GolJWass;Er‘sEldc*rly'parcnts;but—now,Mc
Goldberg cares for them alope. Social-security benefits are
Ms. Goldberg's primary income. Florida's refusal to recognize
the marriage has precluded Ms. Goldberg from obtaining
social-security survivor benefits. Ms. Goldberg says that for
that reason only, she will have to sell her house, and Ms.
Goldwasser's parcnts are looking for another place to live.
Ms. Goldberg also wishes to amend Ms. Goldwasser's death
cextificate to reflect their marriage-

Grimsley-case plaintiff SAVE Foundation, Jnc. was
established in 1993 and is dedicated to promoting, protecting,
and defending equality for lesbian, gay, bisexual, and
transgendered people- SAVE's activities include education
initiatives, outreach, grassroots organizing, and advocacy.
In this action SAVE asserts the rights of its members who
are same-sex couples and have lawfully married outside of

Horida.

B. The Defendants
The Brenner and Grimsley cases have four defendants in

common. The Brenner case adds a fifth.

The defendants in common are State of Florida officers, allin
their official capacities: the Governor, the Atfomney General,
the Surgeon General, and the Secretary of %1284 the
Department of Management Services- This order sometimes
refers to these four defendants as the “state defendants.” The
order sometimes refers o the Secretary of the Department of
Management Services as “the Secretary J

The fifth defendant in the Bremner case is the Clerk of Court
of Washington County, Forida, again in his official capacity.
This order somefimes refers toim s the “Cleri of Court” ox

" mply “the Clerk.”

C.The Claims

In each case, the plaintiffs have filed an amended complaint.
Fach amended complaint asserts that the Florida same-seX
marriage provisions violate the Fourteenth Amendment's
Due Process and Equal Protection Clauses. On the
Equal Protection claim, the Brenner plaintiffs say the

et i T T AT
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D. The Challenged Provisions

The Brenner and Grimsley plaintiffs all challenge Article
1, § 27, of the Florida Constitution, and Florida Statutes
§ 741.212. The Brenner plaintiffs also challenge Florida

Statutes § 741.04(1).

Article 1, § 27 provides:

Marriage defined __Inasmuch as marriage is the legal
unjon of only one mar and one woman as husband and
wife, no other legal union that is treated as marxiage or the
substantial equivalent thercof shall be valid or reco gnized.

Florida Statutes § 741.212 provides:

(1) Marriages between persons of the same seX entered
into in any jurisdiction, whether within or outside the State
of Florida, the United States, or any other jurisdiction,
cither domestic or foreign, or any other place or location,
or relationships between persons of the same sex which are
treated as marriages in 2ny jurisdiction, whether within or
outside the State of Florida, the United States, or any othex
jurisdiction, either domestic or foreign, or any other place
or location, are not recognized for any purpose in this state.

(2) The state, jts agencies, and jts political subdivisions
may not give effect to any public-act, record, or judicial
proceeding of any state, territory, possession, or tribe of the
United States or of any other jurisdiction, either domestic
or foreign, or any other place or location respecting either
a marriage or relationship not reco gnized under subsection
(Dora clair arising from sucha marriage or relationship.

(3) For purposes of interpreting any state statute or rule,
the térm “mariage’” means only a legal union between one
man and one WOIMAL as husband and wife, and the term

“spouse” applies only toa member of such a upion.

Florida Statufes § 741.04(1) provides:

No county court judge or clerk of
the circuit court in this state shall
jssue a license for the marriage of any

e AT
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person ... unless one party is male and
the other party is female.

E. The Pending Motions

In each case, the plaintiffs have moved for a preliminary

St
|
|

|-
f6

for listing a spouse, says$ «none.” That a spouse would find
this offensive and seek to have it changed is neither surprising
nor trivial. Ms. Goldberg has a sufficient personal stake in
pursuing this relief to have standing.

injunction barring ‘enforcement of the challenged provisions.
_ [§Y.TheProper Defendants

The defendants oppose the motions and assert that if a
preliminary injunction is granted, it should be stayed pending
appeal. o

In each case, the state defendants have moved to dismiss
the amended complaint. They do not contest the standing
of most *1285 of the plaintiffs to bring these cases.
They acknowledge that the Secretary of the Department of
Management Services is a proper defendant, but they assert
that the Govermnor, Attorney General ,and Surgeon General are
not. They say these defendants have no role in enforcing the
challenged provisions. On the merits, the state defendants say
the state's same-SeX marriage provisions are constitutional.
The Clerk of Court has moved to dismiss the Brenner
amended complaint—the only one in which the Clerk is
named as a defendant—on the ground that he has done
nothing more than comply with state law, that he therefore
js not a proper defendant, and that, in any event, the state's
same-SeX marriage provisions are constitutional.

All parties have agreed that these motions should be decided
based on the existing record, without further evidence.

1. Standing

[1] The plaintiffs whose financial interests are directly

affected by the Florida marriage provisions plainly have
standing to challenge them. This apparently includes most or
all of the individual plaintiffs. The effectis the most direct for
current or former public employees who are unable to obtain
for themselves or their spouses the same benefits—primarly
and healthcare coverage—as are ayailable _
do not challenge the

refirement benefits
to opposite-sex couples. The defendants

plaintiffs' standing in this respect-

[2] The defendants question only Ms. Goldberg's standing
to pursue a change in Ms. Goldwasser's death certificate or to
seek social-security benefits based on their marriage. But Ms.
Goldberg has standing on cach basis. The death certificate
Ms. Goldwasser was “pever married” and, in the blank

says

rermam e
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~ Surgeon General thus must

{31 Under Ex parte Young, 209 U.S. 123, 28 SCt.
441, 52 LEd. 714 (1908), a plaintiff -may -pursue a
federal constitutional claim for prospective relief against an
,ofﬁcial-capacity state defendant who “is responsible for the
challenged action” or who, by virtue of his office, has
some connection’ with the unconstitutional act or conduct
“complained of.” Luckey v. Harris, 860 F2d 1012, 1015-16
(i1tb Cir.1988) (quoting Ex parte Young, 209 U.S.at 157,28
S.Ct. 441).

[4] The state defendants acknowledge that the Secretary
meets this test. The Secretary administers the retirement

. and healthcare provisions that apply to current and former

state employees. As required by the challenged provisions,
the Secretary refuses to recognize same-sex marriages. The
plaintiffs assert that the Secretary thus violates the United

States Constitution.

General also mects the test. The Surgeon
of the Department of Health. The
“execute the powers, duties,
and functions” of the department. Fla. Stat. § 20.05(1)(2)-
Those functions include establishing the official form for
death certificates, which must include the decedent's “marital
status.” Id. § 382.008(6). The official form includes a blank
for listing the decedent's spouse. The Department may change
a death certificate's imaritz] information when the name of 2
“suryiving spouse” is omitted or based on an order from “a
court of competent jurisdiction.” Id. § 382.016(2). This is a
court of compefent jurisdiction, Ms. Goldberg seeks such an
order, and the person to whom such an order should properly
the *1286 Surgeon General. He is a propet

{51 The Surgeon
General is the head

be directed is

_,_defendarit in this action.

(6] Whether the Governor and Attorney General are proper
dcfcndants is less clear. It aiso makes no difference. As
the state defendants acknowledge, an order directed to the
Secretary—or, for matters relating to the death certificate,
to the Surgeon General—will be sufficient o provide
complete relief. The Eleventh Circuit has beld thata district
court may dismiss claims against redundant official-capacity

i e T ST
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defendants. See Busby V. City of Orlando, 931 F2d 764,
776 (11th Cir.1991) (approving the dismissal of official-
capacity defendants whose presence was merely redundant 10
the naming of an institutional defendant). The prudent course
here is to dismiss the Governor and Attorney General on this
basis. See generally Ashwander v. Tenn. Valley Auth., 297

US. 288, 341, T4’52t6’,’56*S*.th466,780 L.Ed. 688 (1936)

the duty—to strike down an unconstitutional statute when
necessary to the decision in a case or confroversy properly
before the court. The State of Florida has itself asked federal
courts to do so. So the suggestion that this is just a federalism

_ case—that the staie's faws are beyond review in federal court

—is a nonstarfer.

(Brandeis, J., concurring) (setting out fundamental principles
of constitutional adjudicaﬁon,including that, “The Court will
not “anticipate a question of constitutional law in advance of
the necessity of deciding it’ ) (quoting earlier anthorities in
part); see also Lyng v.Nw. Indian Cemetery Protective Ass'n,
4851.S.439,445,108 S$.Ct.1319,99 LEd.2d 534(1988) (“A.
fundamental and longstanding principle of judicial restraint
requires that courts avoid reaching constitutional questions
in advance of the necessity of deciding them.”), quoted with
approval in United States V. $242,484.00, 318 E.3d 1240,
1242 0.2 (11th Cir.2003).

If it turns ont later that complete relief cannot be afforded.
against the Secretary and Surgeon General ,any necessary and
proper additional defendant cail be added.

[71 Finally, the Clerk of Court for Washington County is
plainly a proper defendant. The Clerk denied a marriage
license to Mr. Schlairet and Mr. Russ and would properly be
ordered to issue the license if they prevail on their claims in
this action. That the Clerk was actingin accordance with state
Jaw does not mean he is not a proper defendant. Quite the
contrary. The whole point of Ex parte Young is to provide 2
remedy for unconstitutional action that is taken ynder state
anthority, including, as here, a state constitution or laws.

In sum, this action will go forward -against the Secretary,
the Surgeon General, and the Clerk. The claims against the
Govemor and Attorney General will be dismissed without

prejudice as redundant.

IV. The Merits
The Fourtcenth Amendment provides, among other things,
that a state shall not “deprive any person of life, liberty, or
property, witbout due process of law;, nor deny to any person
within its jurisdiction the equal protection of the laws.” The
amendment was added to the Constitution after the Civil
War for the express purpose of protecting rights against
encroachment by state governments. By that fime it was well
established that a federal court had the authority——indecd,

stz e
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That this case 1nvoivcs*marriagerdoesfnot,change this result.
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The Supreme Court recognized this in Loving v. Virginia,
388 US. 1,87 S.Ct. 1817, 18 L.Ed.2d 1010 (1967). There
the Court struck down a Virginia statute that prohiBiEed
interracial marriage- The defendants say jnterracial marriage
is different from same-sex marriage. But on the question
of whether a federal court has the autho_rity——indeed, the
duty—to strike down a state marriage *1287 provision
if it conflicts with 2 party's rights under the Fourteenth
Amendment, Loving is on point and controlling. So are
Zablocki v. Redhail, 434 U.S. 374,98 SCt. 673,54 LEd2d
618 (1978), and Turner v. Safley, 482 US. 78, 107 S.Ct.
2254, 96 LEd2d 64 (1987), where the Court invalidated
state provisions restricting marrage. Furiher, in Windsor, the
Court said—three times—that a state's interest “in defining
and regulating marital relations” is “subject to constitutional
guarantees.” 133 S.Ct. at 2691,2692.In short, itis settled that
a state's marriage provisions must comply with the Fourteenth
Amendment and may be struck down when they do not.

1t bears noting, 100, that the defendants’ invocation of
Florida's prerogative as 2 state to set the rules that goverm
marriage loses some of its force when the issue raised by
20 of the 22 plaintiffs is the validity of marriages lawfully
entered in other jurisdictions. The defendants do not explain
why, if a state’s laws onl marriage are indeed entitled to such
deference, the State of Florida is free to ignore the decisions
of other equally sovereign states, including New York, Jowa,
and Massachusetts. '

In sum, the critical issue is whether the challenged Florida

provisions confravenc the plaintiffs' rights to due process and

equal protection. The general framework that applies 1o such
claims is well settled.

(81

-element—a check on a state's authority to enact cextain
measures regardless of any procedural safegnards the state
may provide. Substantive due process is an exceedingly
narrow concept that protects only fundamental rights. ‘When
governmental action irapinges on fundamental rights and
is challenged in a case properly before a court, the court

_—.,—r_.m__.-____.——-._.._mw‘“___‘_‘_._—_———————'“‘

9] Kirst, the Due Process Clause includes a substantive
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reviews the governmental action with strict scrutiny. Whether
some actions that imnpinge on fundamental rights are properly
subject to a lower level of scrutiny—sometimes labeled
intermediate scrutiny —is unsettled and ultimately makes no

difference here.

a compelling reason. The Court said the state's interests
in regulating its prisons were insufficient to overcome the
prisoners’ fundamental right to marry. The Court did not ask
whether there is a fandamental right to marry while in prison,
as distinguished from the more general right to marry.

In other cases, t00, the Court has said the right to marry is

[10] " Second, under the bqual'*Protection—Glause,:(Lco,urt
applies strict scrutiny to governmental actions that impinge
on fundamental rights or employ suspect classifications. Most
other governmental actions are subject to only rational-basis
review. Some actions are properly subject to intermediate
equal-protection scrutiny, but the scope of acfions subject to
intermediate scrutiny is unsettled and ultimately makes no

difference here.

[11] So the first step in apalyzing the merits in these cases,
as both sides agree, is determining whether the right asserted
by the plaintiffs is & fundamental right as that term is used
in due-process and equal-protection jurisprudence. Abmost
every court that has addressed the issue since the Supreme
Coust's 2013 decision in Windsor has said the answer is yes.
That view is correct.

The right asserted by the plaintiffs is the right to marry.
. The Supreme Court has repeatedly recognized that this isa
fundamental right. Thus, for example, in Loving, the Court
. held that Virginia's ban on interracial marriage violated the
Due Process and Equal Profection Clauses, even though
similar bans were widespread and of long standing. The Court
did not cast the issue as whether the right to interracial
marriage was fundamental. See Kifchen v. Herbers, 961
F.Supp-2d 1181, 1202 (D.Utah 2013) (“Ihstcad of declaring &
pew right to interracial marriage, the Court held [in Loving ]
that individuals could not be restricted from exercising their
existing right fo marry on account of the race of their chosen

partner.”).

+1288 Similarly, in Zablocki, the Court labeled the right
to marry fundamental and struck down, on equal-protection
grounds, a Wisconsin statute that prohibitcd residents with
unpaid court-ordered child-support obligations from entering
new marriages. The Court did not ask whether the right not
to pay child support was fundamental, or whether the rightto
marry while owing child support was fundamental; the Court
started and ended its analysis on this issue with the accepted
principle that the right to marry is fundamental.

The Court took the same approach in Turner. A Missouri
regulation prohibited prisoners from marrying other than for

fundamental . Indeed, the Court has sometimes listed marriage
as the very paradigm of a fundamental right. See, e.g.,
Washington v. Glucksberg, 521 U.S. 702, 720, 117 SCt.
2258, 138 LEd.2d 772 (1997) (refusing to recbgnize assisted
suicide as a fundamental right, listing xights that do qualify
as fundamental, and placing the right fo marry first on the
list); Griswoldv. Connecticut, 381 U.S.479,485-86,85 S.Ct.
1678, 14 LEd2d 510 (1965) (including the right to marry in
the fundamental tight to privacy); Skinner v. Oklahoma exrel.
Williamson, 316 US. 535, 541,62 S.Ct.1110,86 LEd. 1655
(1942) (labeling marriage “one of the basic civil rights of
man’’); Meyer v. Nebraska, 262 U.S. 390,399, 43 S.Ct. 625,
67 LEd. 1042 (1923) (saying that “[w]ithout doubt™ the right
“10 marry” is within the liberty protected by the Due Process
Clause); Maynard v. Hill, 125 U.S. 190, 205, 8 S.Ct. 723,
31 L.Ed. 654 (1888) (labeling marriage “the most important

relation in life”).

Perhaps recogmizing these authorities, the defendants do not,
and could not plausibly, assert that the right to marry is
not a fundamental right for due-process and equal-protection
purposes. Few rights are more fundamental. The defendants
assert, though, that the right at issue in the cases at bar is
the right to marry 2 person of the same sex, not just the
right to marry- In support of this assertion, the defendants cite
a principle derived from Glucksberg: due-process analysis
requires a <careful description’ of the asserted fundamental
liberty interest.” 521 U.S. at 721, 117 S.Ct. 2258 (citing Reno
y. Flores, 507 U.S. 292,302, 113 S.Ct. 1439, 123 LEd2d 1

(1993))-

A careful description means only an accurate one, determined
at the appropriate level of generality. Indeed, Glucksberg
jtself said tlll_c_“right to marry is fundamental, describing
the right at that level of generality. 521 U'S. at 720, 117
S.Ct. 2258. And Loving, Zablocki, and Turner applied the
right to marry at that level of generality, without asking
whether the specific application of the right to marry—to
interracial marriage or debtor marriage OF prisoner marriage
— was fundamental when viewed in isolation.

(3

terg. Mo claim 1o erignal 1%, Government Works. 10
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(121 (3]
fupdamental-rights analysis is to protect an individual's
liberty against unwarranted governmental encroachment. So
it is a two-step analysis: is the nght fundamental, and, if so,
is the government encroachment anwarranted (that is, does
the encroachment survive strict scrutiny)? At the first step,

the right to ma.rry:tofchoosefone',s,own spouse—is just as

This approach makes sense. The point of

Florida has never conditioned marriage on the desire or
capacity to procreate. Thus individuals who are medically
unable to procreate can marry in Florida. ¥ married
elsewhere, their marriages are recognized in Florida. The
same is true for individuals who are beyond child-bearing
age. And individuals who have the capacity to procreate

important to an individual rcgafdless of whom the individual
chooses to mary. So the right to marTy is just as important
when #1289 the proposed spouse is aperson of the samerace
and different sex (as in the most COMIINON TNAITIAZES, those
that have been approved without controversy for the Jongest
period), or a person of a different race (as in Loving ),ora
person with unpaid child-support obligations (as in Zablocki
), or a prisonex (as in Turner ), or a person of the same seX

(as in the cases at bar).

Tt is only at the second step—on the question of whether the
government encroachment is unwarranted—that the nature
of the restriction becomes critical. The governmental interest
in overriding 2 person's fundamental right to marry may
be different in these different situations—that certainly was
the case in Zablocki and Turner, for example—but that isa
different issue from whether the right itself is fundamental.
The right to marry is as fundamental for the plaintiffs in the
cases at bar as for any other persont wishing to enter amarriage

or have it recognized.

[14] Thatleaves for analysis the second step, the application

of strict scrufiny. A state may overide 2 fundamental
right through measures that are parrowly tailored to serve
a compelling state interest. A variety of justifications for
banning same-Sex marriages have been proffered by these
defendants and in the many other cases that have plowed this
ground since Windsor. The proffered justifications have all
been uniformly found insuffictent. Indeed, the states' asserted
interests would fail even jntermediate scrutiny, and many
courts have said they would fail rational-basis _review as well.
On these issues the circit decisions in Bostic, Bishop, and
Kitchen are particularly persuasive. All that has been said
there is not repeated here.

[15] Just one proffered justification for banping same-sex

marriage warranis a further note. The defendants say the
critical feature of marriage is the capacity {0 procreate. Same-
sex couples, like opposite-seX couples and single individuals,
canadopt, but same-seX couples cannot procreate. Neither can
many oppositeisex couples. And many opposite-sexX couples

do not wish to procreate.

M-—.w—r‘_wuwwv
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when married*butfwho—voluntarily,or jnvoluntarily become

medically unable to procreate, Of pass the age when they can
do so, are allowed to remain mmarried. In short, the notion
that procreation is an essential element of 2 Florida marriage
blinks reality.

Indeed, defending the ban on same-seX marriage on the
ground that the capacity to procreate is the essence of
marriage is the kind of position that, in another context, might
support a finding of pretext. It is the kind of argument that,
in another context, might be “accompanied by 2 suspicion of
mendacity.” St. Mary's Honor Ctr. v. Hicks, 509 U.S. 502,
511,113 S.Ct.2742,125 LEd.2d 407 (1993).The undeniable
truth is that the Florida ban on same-seX marriage stems
entirely, or almost entirely, from moral disapproval of the
practice. Properly analyzed, the ban must stand or fall on the
proposition that the state can enforce that moral disapproval
without violating the Fourteenth Amendment.

The difficulty for the defendants is that the Supreme Court
has made cleat that moral disapproval, standing alone, cannof
sustain a provision of this kind. Windsor so indicates. Further,
in Bowers v. Hardwick, 478 US. 186, 106 S.Ct. 2841, 92
L.Ed2d 140 (1986), the Court upheld a state Jaw probibiting
sodomy, basing the decision on the state's prerogative to make

#1290 moral choices of this kind. But later, in Lawrence
v. Texas, 539 US. 558, 123 S.Ct. 2472, 156 LXEd2d 508
(2003), the Court revisited the issue, struck down a statute
prohibiting gay seX, and expressly overmuled Bowers. In his
Lawrence dissent, Justice Scalia made prcciscly the point set
outabove—thatabanon same-sex martage must stand or fall
onthe proposition that the state can enforce moral disapproval
of the practice without violating the Fourteenth Amendment.

' Justice Scalia put it this way: “State laws against ... same-seX

mArriage ... are likewise sustainable only in light of Bowers'
validation of laws based on moral choices.” Lawrence, 539
US.at 590,123 5.Ct. 2472 (Scalia, 1., dissenting).

Had we begun with a clean slate, one might have expected
the defendants to lead off their arguments in this case by
invoking the state's pmoral disapproval of same-seX marriage.
But thie defendants did not start there, undoubtedly because

..—-—-n‘_m.--__-_w.__________,__._———-——
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any such defense would run headlong into the Supreme
Court's decisions in Lawrence and Windsor. See also Romer
v. Evans, 517 U.S. 620, 116 S.Ct. 1620, 134 LL.Ed2d 855
(1996) (striking down a state constitutional amendment that
discriminated based on sexual orentation). Each of these
decisions rejected moral disapproval of same-sex orientation

" as a legitimate basis fora 'l'dWTSCE’alsofBOWEIS,AEU.S. at

216, 106 S.Ct. 2841 (Stevens,J., dissenting) (“[T1he fact that
the governing majority in a State has traditionally viewed a
particular practice as ijmmoral is not a sufficient reason for
upholding a law prohibiting the practice; neither history nor
tradition could save a law prohibiting miscegenation from
constitutional attack.”).

In short, we do not writc ona clean slate. Effectively stripped
of the moral-disapproval argument by binding Supreme Court
precedent, the defendants must fall back on make-weight
arguments that do not withstand analysis. Florida's same-
sex maryiage provisions violate the Due Process and Equal
Protection Clauses.

v

Tn reaching this conclusion, 1 have not overlooked the
defendants' reliance on Baker V. Nelson, 409 US. 810, 93
S.Ct. 37,34 LEd.2d 65 (1972), and Lofton v. Sec'y of Dep't
of Children & Family Servs., 358 F.3d 804 (11th Cir.2004).

[16] In Baker, the Supreme Court dismissed for want of a
substantial federal question an appeal from a state supreme
court decision rejecting 2 constitutional chailenge to the
state's ban on same-seX marriage. Such a summary disposition
binds lower federal courts unless “doctrinal developments”
in the Supreme Court undermine the decision. See Hicks v.
Miranda, 422 US. 332, 344-45,95 S.Ct. 2281, 45 LEd2d
223 (1975) (holding that a Summary disposition binds
Jower courts “except when doctyinal developments indicate
otherwise””) (quoting Port Auth. Bondholders Protective
Comm. v. Port of New York Auth., 387F2d 259, 263 1.3 (2d
Cir.1967) (Friendly,J.)). The Eleventh Circuit has recognized
this principle:

Docirinal developments need not take
the form of an outright reversal of the
carlier case. The Supreme Court may
indicate its willingness to reverse or
reconsider a prior opinion with such
clarity that a lower court may properly
refuse to follow what appears to be
binding precedent. Even less clear-cut
ecxpressions by the Supreme Court can
erode an earlier summary disposition

- f
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because summary actions by the Court
do not carry the full precedential
weight of a decision announced in 2
written opinion after consideration of
briefs and oral argument. The Court
could suggest that a Jegal issue once
thought to be settled by a suminary
~action should mow be-treated as-an

open question, and it could do so
without direcily mentioning #1291 _ .
the earlier case. At that point, lower
courts could appropriately reach their
own conclusions on the merits of the

issue.

Hardwickv. Bowers, 760 F.24 1202 (11th Cir.1985) (citations
omitted), rev'd on other grounds, Bowers v. Hardwick, 418
US. 186, 106 S.Ct. 2841, 97, 1. Ed.2d 140 (1986), overruled
by Lawrence v. Texas, 539 U.S. 558, 123 S.Ct. 2472, 156

L.Ed.2d 508 (2003).

Every court that has considered the issue has concluded
that the intervening docirinal developments—as set out
in Lawrence, Romer, and Windsor—havé sapped Baker's
precedential force.

In Lofton, the plaintiffs challenged a Florida statufe that
prohibited adoptions by gays. Circuit precedent held, and
both sides agreed, that adoption was not 2 fundamental
right. The court said sexnal orientation was not a suspect
classification. With no fundamental right and no suspect
classification, the court applied only rational-basis scrufiny,
not strict or intermediate scrutiny. And the court said that,

because of the primacy of 2 child's welfare, “the state can -

make classifications for adoption purposes that would be
constitutionally suspect in other arenas” 358 F.3d at 810.
The court criticized the Supreme Court's Lawrence decision,
358 F.3d at §16-17, and apparently gave it little or no sway.
The court upheld the Florida statute. The statute—the Jast
in the nation banning gay adoption—was lafer struck down
by Florida's own courts. See Florida Dep't of Children &
Familicsv. Adoption of X X.G.,45 S0.3d79,81 (Fla. 3dDCA
2010).

The plaintiffs argue, with considerable force, that Lofton

does not square with Lawrence, Romer, and Windsor. But
Lofton is the law of the circuit. It establishes that, at least for
now, sexual orientation is not a suspect classification in this
circuit for equal—protccﬁon purposes. But Lofton says nothing
about whether marriage is a fundamental right. Lofton does

Mext” © 2014 ThOMEON Beuters. Ho claim 1o priginal U8 Govarnment Works. i2
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pot change the conclusion that Florida's same-seX marriage
provisions violate the Due Process and Equal Protection

Clauses.

The institution of marriage survived when bans on interracial
marriage were struck down, and the institution will survive
WheTbans*on*same-se)[—marriage,a&stmCk down. Liberty,

is likely to succeed on the merits; (2) whether the applicant
will be irreparably injured absenta stay; (3) whether issuance
of the stay will substantially injure the other parties interested
in the proceeding; and (4) where the public interest lies”
Hilton v. Braunskill, 481 U.S. 770, 776, 107 S.Ct. 2113, 95
LEd2d 724 (1987). See also Venus Lines Agency v. CVG
Industria Venezolana De Aluminio, C.A., 210 F3d 1309,

tolerance, and respect are not zero-sum concepts. Those who
enter opposite-seX marriages are harmed not at all when
others, including these plaintiffs, are given the liberty to.
choose their own life partners and are shown the respect that
comes with formal marriage- Tolerating views with which
one disagrees is a hallmark of civilized society.

V. Preliminary Injunction

[17] As a prerequisite to a preliminary inj unction, a plaintiff
must establish a substantial fikelihood of success on the
merits, that the plaintiff will suffer irreparable injury if
the imjunction does not issue, that the threatened injury
outweighs whatever damage the proposed injunction may
cause a defendant, and that the injunction will not be adverse
to the public interest. See, €.8. Charles H. Wesley Educ.
Found., Inc. v. Cox, 408 F3d 1349, 1354 (11th Cix.2005);
Siegel v. LePore, 234 F3d 1163, 1176 (11th Cir.2000) (en .

banc).

(18] For the reasons sct out above, the plaintiffs are likely
to prevail on the merits. The plaintiffs also meet the other
requirements fora preliminary injunction. The plaintiffs will
suffer imreparable harm if ap injunction is not issued. Indeed,
the ongoing unconstitutional dendal of 2 fundamental right
alrnost always constitutes irreparable harm. The threatened
injury to the plaintiffs outweighs whatever damage the
proposed injunction may causc the defendants, that is, the
state. And a preliminary injunction will not be adverse to
the public interest. Vindicating constitutional *]292 rights
almost always sexves the public inferest.

This order requires the plaintiffs' to give security for costs in
2 modest amount. Any party may move at any time to adjust
the amount of security.

V1. Stay

[19] A four-part test goverms stays pending appeal: “
whether the stay applicant has made a strong showing that he

1313 (1 IﬂTCiF.ZOOO)’(ipplying'mefsame—test).

The four-part test closely tracks the four-part test governing
issnance of a preliminary injunction. Because the governing
four-part tests are s0 similar, it is a rare case in which a
preliminary injunction is properly stayed pending appeal.
This is the rare case. .

[20] As set out above, the state's interest in refusing to
allow or recogpize the plaintiffs' same-sex marriages s
insufficient to override the plaintiffs' interest in vindicating
their constitutional rights. The public interest does not call
for a different result. So the preliminary injunction will issue,
eliminating any delay in this court, and allowing an enjoined
party to go forward in the Eleventh Circuit.

But at the stay—pending-appeal stage, an additional public
interest comes into play. There is a substantial public interest
in implementing this decision just once—in not having, as
some states have had, a decision that is on-again, off-again.
This is so for marriages already entered elsewhere, and it
is more clearly so for new marriages. There is a substantial
public interest in stable marriage laws. Indeed, there isa
substantial public interest in allowing those who would enter
same-sex marriages the same opportunity for due deliberation
that opposite-seX couples routinely are afforded. Encouraging
a rush to the marriage officiant, in an effort to get in before an
appellate court enters & stay, serves the interests of nobody.

A stay thus should be entexed for long enough to provide
reasonable assurance that the opportunity for same-sex
marriages in Florida, once opened, will oot again close. The-
stay will remain in effect until stays have been lifted in Bostic,
Bishop, and Kitchen, and for an additional 90 days to allow
the defendants to seek a Jonger stay from this court or a stay
from the Eleventh Circuit or Supreme Court.

There is one exception fo the stay. The exception is the
requirement to correct Ms. Goldwasser's death certificate.
The correction is important to Ms. Goldberg. There is little
if any public inferest on the other side of the scale. There
is no good reason 1o further deny Ms. Goldberg the simple

& © 2014 Thomson Reuters. Mo claim 1o original U5, Govemment Works.
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human dignity of being listed on her spouse's death certificate.
Indeed, the state's refusal to let that happen is a poignant
{llustration of the controversy that brings us here.

VIL Filing

paragraph will take effect upon the posting of security in the
amount of $500 for costs and damages sustained by a party
found to have been wrongfully enjoined. The preliminary
injunction binds the Secretary, the Surgeon General, and
their officers, agents, servants, employees, and attorncys—
and others in active concert or participation with any of them
_ who receive actual notice of this injunction by personal
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Because this is an appealable order, it will be filed separately
in each of the consolidated cases. Any notice of appeal must
be filed separately in each case t0 which it applies. T

VI Conclusion

The Supreme Court has repeatedly recogpized the

fundamental right to marry- The Court applied the right to
interracial marriage in 1967 despite state laws that were
widespread and of long stapding. *1293 Just last year
the Court struck down a federal stamte that prohibited
federal recognition of same-sex marriages lawfully entered
in other jurisdictions. The Florida provisions that prohibit
the recognition of same-sex marrages Jawfully entered
elsewhere, like the federal provision, are unconstitutional. So
is the Florida ban on entering same-sex marriages.

For the reasons set out in this order,

IT IS ORDERED:

1. The state defendants' motion to dismiss, ECF No. 50 in
Case No. 4:14cv 107, is granted in part and denied in part. All
claims against the defendant Governor and Attorney General
are dismissed without prejudice as redundant. I do not direct
the entry of judgment under Federal Rule of Civil Procedure
54(b). In all other respects the motion to dismiss is denied.

2._The defendant Clerk of Court's motion to dismiss, ECF No.
49 in Case No. 4:14cv 107, is denied.

3. The plaintiffs' motions for a preliminary injunction, ECF
Nos.2,11,and 42 in Case No. 4:14cv107, are granted against
the remaining defendants.

4. The defendant Secretary of the Florida Department of
Management Services and the defendant Florida Surgeon
General must take no steps to enforce or apply these Forida
provisions on same-SeX marriage: Florida Constitution,
Article 1, § 27; TFlorida Statutes § 741212; and Florida
Statutes § 741.04(1).The preliminary injunction set outin this

service or otherwise.

5. The defendant Florida Surgeon General must issue a
corrected death certificate for Carol Goldwasser showing
that at the time of her death sbe was married to Axlene
Goldberg. The deadlive for doing so is the later of (a)
September 22, 2014, or (b) 14 days after all information is
provided that would be required in the ordinary course of
business as a prerequisife 1o [isting an opposite-seX Spouse on
a death certificate. The preliminary injunction set out in this
paragraph will take effect upon the posting of security in the
amount of $100 for costs and damages sustained by a party
found to have been wrongfully enjoined. The preliminary
injunction binds the Surgeon General and his officers, agents,
servants, employees, and attorneys—and others in active
concert or participation with any of them—who receive actual
potice of this injunction by personal service or otherwise.

6. The defendant Clerk of Court of Washington County,
Florida, must issue 2 marriage license to Stephen Schlairet
and Ozzie Russ. The deadline for doing sois the later of (a)21
days after any stay of this preliminary injunction expires or ®)
14 days after all information is provided and all stepsare taken
that would be required in the ordinary course of business as a
prerequisite o issuing a marriage license to an opposite-sex
couple. The preliminary injunction set out in this paragraph
will take effect upon the posting of security in the amount
of $100 for costs and damages sustained by a party found to
have been wrongfully enjoined. The preliminary injunction
binds the Clerk of Court and his officers, agents, servants,
employees, and attomneys—and others in active concert or
participation with any of them—who receive actual notice of
this *1294 injunction by personal service or otherwise.

The preliminary injunctions set out in paragraphs 4 and 6 are
stayed and will not take effect until 91 days after stays have
been denied or lifted in Bostic v. Schaefer, Nos. 14-1167,14-
1169, 14-1173, 760 F.3d 352, 2014 WL 3702493 (4th Cir.
July 28,2014); Bishop v. Smith, Nos. 14-5003, 14——5006,760.
F3d 1070, 2014 WL 3537847 (10th Cir. July 18,2014); and
Kitchen v. Herbert, 755 £.3d 1193 (10th Cir.2014). The stay
may be lifted or extended by further order.
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Ashton won't prosecute clerks over same-sex
marriage licenses
Clerks office says judicial clarification still needed

Published ~ 4:27 PM EST Dec 23, 2014
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State Attorney Jeff Ashion will not bring charges against an FBY agent in the shoating death of lbragim Tadashev in Orlando, an

ncluded.
VIEW LARGE

ORANGE COUNTY, Fla. — State Attorney Jeff Ashton said he will not prosecute clerks in Orange
and Osceola counties for issuing same-sex marriage licenses, but confusion remains over when

they can be issued.

------- The U.S. Supreme Court on Friday declined to delay a lower court's

FLORIDA SAME-SEX . 5 . . —
MARRIAGES POSSIBLE JAN. finding that the state’s ban on the unions is unconstitutional. The stay

6 on same-sex marriages expires on Jan. 6.

Florida
appears setto
recognize
same-sex S
marriages on January 6, after
1;: d:f&::;fmz (fic:;zr gelay “With all respect to Mr. Ashton, his announcement does not mean a

a lower courf’s finding thatthe  thing. We are still seeking judicial clarification as to whether or not the

state’s ban on the unions is issuance of licenses by this office would constitute a misdemeanor,”

But lawyers have issued warnings that anyone outside of Washington
County, where the original lawsuit began, could be arrested.

i

unconstitutional. . "

The high court Friday night, said Paul Donnelly, spokesman for Orange County Clerk Tiffany
without exp... Moore Russell.

MORE

in 3 motion filed late Tuesday, Washington County asked a federal
judge to say whether his ruling applies to just one couple or ta any same-sex couple seeking a

marriage license in the county.

REXT STORY

Otficiak Riders
__pssistEd off

Universal's Hany

Paotter ride

MOST POPULAR

SLIDESHOWS ~ STORIES

1. 10 ways you are

killing, wasting your BNostyr
23 oY

home WiFi signal

2. Florida mug shots: Dec. 29

3. 25 things you're not allowad to do at Disney
parks

4. &7 people who vanished in Florida

5. 25 mast common pet peeves

6. 26 famous people with central Florida roots
From the web

FIND US ON GOOGLE+

WESH 2 News

S+ Follow

© 4872




Case 4:14-cv-00107-RH-CAS Document 102 Filed 12/29/14 Page 67 of 67

| - B | B
|

Washington County became the focus of the debate after a lawsuit filed by two men seeking to be
married there became a key basis for the judge's ruling that the state's same-sex marriage ban is
unconstitutional.

Many of Florida's county clerks say the ruling applies only fo Washington County.

Also see: Undercover video released in alleged murder-for-hire plot

Meanwhile, the Supreme Court says same-sex marriage cases will be added to its agenda. Most
cases will be argued in late April.

The court would then have about two months to reach a decision.

Related: Same-sex marriage by state

SAME-SEX MARRIAGE BY STATE

1of34 Jonathan Emst/Reuters

Gay marriages will begin in several states after the U.S. Supreme Courton Monday refused fo hear
appeals on the issue — atleast for now.
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